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Vedlegg 3

Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Justice

THE REPUBLIC OF AUSTRIA, THE RE-
PUBLIC OF FINLAND, THE REPUBLIC
OF ICELAND, THE PRINCIPALITY OF
LIECHTENSTEIN, THE KINGDOM OF
NORWAY, THE KINGDOM OF SWEDEN
AND THE SWISS CONFEDERATION,

HAVING REGARD to the EEA Agreement;

CONSIDERING that, in accordance with
Article 108(1) of the EEA Agreement, the EF-
TA States shall establish an independent sur-
veillance authority (EFTA Surveillance Aut-
hority) as well as create procedures similar to
those existing in the European Community
including procedures for ensuring the fulfil-
ment of the obligations under the EEA Agree-
ment and for control of the legality of acts of
the EFTA Surveillance Authority regarding
competition;

FURTHER CONSIDERING that, in accor-
dance with Article 108(2) of the EEA Agree-
ment, the EFTA States shall establish a court
of justice of the EFTA States;

RECALLING the objective of the Contrac-
ting Parties to the EEA Agreement, in full de-
ference to the independence of the courts, to
arrive at and maintain a uniform interpreta-
tion and application of the EEA Agreement
and those provisions of the Community legis-
lation which are substantially reproduced in
that Agreement and to arrive at an equal treat-
ment of individuals and economic operators
as regards the four freedoms and the condi-
tions of competition;

REITERATING that the EFTA Surveillan-
ce Authority and the Commission of the Eu-
ropean Communities shall cooperate, exchan-
ge information and consult each other on sur-
veillance policy issues and individual cases;

CONSIDERING that the preambles to acts
adopted in application of the Treaties esta-
blishing the European Economic Community
and the European Coal and Steel Community
shall, in so far as those acts correspond to the
provisions of Protocols 1 to 4 and to the provi-
sions of the acts corresponding to those listed
in Annexes I and II to this Agreement, be rele-
vant to the extent necessary for the proper in-
terpretation and application of the provisions
of these Protocols and Annexes;

WHEREAS in the application of Protocols 1
to 4 to this Agreement due account shall be
paid to the legal and administrative practices
of the Commission of the European Commu-
nities prior to the entry into force of this Agre-
ement;

HAVE DECIDED to conclude the following
Agreement:

PARTI
Article 1
For the purposes of this Agreement:

(a) the term ’EEA Agreement’ means the
main part of the EEA Agreement, its Pro-
tocols and Annexes as well as the acts re-
ferred to therein;

(b) the term ’EFTA State’ means a Contrac-
ting Party which is a Member of the Euro-
pean Free Trade Association and is a Par-
ty to the EEA Agreement and to the pre-
sent Agreement.

Article 2

The EFTA States shall take all appropriate
measures, whether general or particular, to
ensure fulfilment of the obligations arising
out of this Agreement.

They shall abstain from any measure which
could jeopardize the attainment of the objec-
tives of this Agreement.

Article 3

1. Without prejudice to future develop-
ments of case law, the provisions of Protocols
1 to 4 and the provisions of the acts correspon-
ding to those listed in Annexes I and II to this
Agreement, in so far as they are identical in
substance to corresponding rules of the Trea-
ty establishing the European Economic Com-
munity and the Treaty establishing the Euro-
pean Coal and Steel Community and to acts
adopted in application of these two Treaties,
shall in their implementation and application
be interpreted in conformity with the relevant
rulings of the Court of Justice of the Europe-

" an Communities given prior to the date of sig-

nature of the EEA Agreement.

2. In the interpretation and application of
the EEA Agreement and this Agreement, the
EFTA Surveillance Authority and the EFTA
Court shall pay due account to the principles
laid down by the relevant rulings by the Court
of Justice of the European Communities gi-
ven after the date of signature of the EEA Ag-
reement and which concern the interpreta-
tion of that Agreement or of such rules of the
Treaty establishing the European Economic
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Article 12
Decisions on the substance of the case

1. Where the EFTA Surveillance Authority
intends to take a decision pursuant to Article
8(2), second subparagraph, Article 8(3), (4) and
(5), Article 14 or Article 15 of Chapter XIII, it
shall, before consulting the Advisory Com-
mittee on Concentrations, hold a hearing of
the parties concerned pursuant to Article 18
of that Chapter.

2. The EFTA Surveillance Authority shall
inform the parties concerned in writing of its
objections. The communication shall be add-
ressed to the notifying parties or to the joint
representative. The EFTA Surveillance Aut-
hority shall, when giving notice of objections,
fix a time-limit within which the parties con-
cerned may inform the EFTA Surveillance
Authority of their views. i

3. Having informed the parties of its objec-
tions, the EFTA Surveillance Authority shall
upon request give the parties concerned ac-
cess to the file for the purposes of preparing
their observations. Documents shall not be
accessible in so far as they contain business
secrets of other parties concerned or of third
parties, or other confidential information in-
cluding sensitive commercial information the
disclosure of which would have a significant
adverse effect on the supplier of such infor-
mation or where they are internal documents
of the authorities.

4. The parties concerned shall, within the
time-limit fixed, make known in writing their
views on the EFTA Surveillance Authority’s
objections. They may in their written com-
ments set out all the matters relevant to the
case and may attach any relevant documents
in proof of the facts set out. They may also
propose that the EFTA Surveillance Authori-
ty hear persons who may corroborate those
facts.

Article 13
Oral hearings

1. The EFTA Surveillance Authority shall
afford parties concerned who have so reques-
ted in their written comments the opportuni-
ty to put forward their arguments orally, if
those persons show a sufficient interest or if
the EFTA Surveillance Authority proposes to
impose a fine or periodic penalty payment on
them. It may also in other cases afford the
parties concerned the opportunity of expres-
sing their views orally.

2. The EFTA Surveillance Authority shall
summon the persons to be heard to attend on
such date as it shall appoint.

3. It shall forthwith transmit a copy of the
summons to the competent authorities of the

EFTA States, who may appoint an official to
take part in the hearing.

Article 14
Hearings

1. Hearings shall be conducted by persons
appointed by the EFTA Surveillance Authori-
ty for that purpose.

2. Persons summoned to attend shall either
appear in person or be represented by legal
representatives or representatives authorized
by their constitution. Undertakings and asso- .
ciations of undertakings may be represented
by a duly authorized agent appointed from
among their permanent staff.

3. Persons heard by the EFTA Surveillance
Authority may be assisted by lawyers or advi-
sers who are entitled to plead before the EF-
TA Court, or by other qualified persons.

4. Hearings shall not be public. Persons
shall be heard separately or in the presence of
other persons summoned to attend. In the lat-
ter case, regard shall be had to the legitimate
interest of the undertakings in the protection
of their business secrets.

5. The statements made by each person he-
ard shall be recorded.

Article 15
Hearing of third parties

1. If natural or legal persons showing a suf-
ficient interest, and especially members of
the administrative or management organs of
the undertakings concerned or recognized
workers’ representatives of those underta-
kings, apply in writing to be heard pursuant
to the second sentence of Article 18(4) of
Chapter XIII, the EFTA Surveillance Autho-
rity shall inform them in writing of the nature
and subject matter of the procedure and shall
fix a time-limit within which they may make
known their views.

2. The third parties referred to in paragraph
1 above shall make known their views in wri-
ting or orally within the time-limit fixed. They
may confirm their oral statements in writing.

3. The EFTA Surveillance Authority may li-
kewise afford to any other third parties the
opportunity of expressing their views.

SECTION IV
Miscellaneous provisions
Article 16
Transmission of documents

1. Transmission of documents and sum-
monses from the EFTA Surveillance Authori-

~ ty to the addressees may be effected in any of

the following ways:
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(a) delivery by hand against receipt;

(b) registered letter with acknowledgement
of receipt;

(c) telefax with a request for acknowledge-
ment of receipt;

(d) telex.

2. Subject to Article 18(1), paragraph 1 abo-
ve also applies to the transmission of docu-
ments from the parties concerned or from
third parties to the EFTA Surveillance Autho-
rity.

3. Where a document is sent by telex or by
telefax, it shall be presumed that it has been
received by the addressee on the day on
which it was sent.

Article 17
Setting of time limits

1. In fixing the time limits provided for in
Articles 4(2), 5(2), 11(1) and (2), 12(2) and 15(1),
the EFTA Surveillance Authority shall have
regard to the time required for preparation of
statements and to the urgency of the case. It
shall also take account of public holidays in
the country of receipt of the EFTA Surveillan-
ce Authority’s communication.

2. The day on which the addressee received
a communication shall not be taken into ac-
count for the purpose of fixing time limits.

Article 18

Receipt of documents by the EFTA Sur-
veillance Authority

1. Subject to Article 4(1), notifications must
be delivered to the EFTA Surveillance Autho-
rity at the address indicated in the form as is-
sued by the Governments of the EFTA States,
by common accord, or the EC Commission or
have been dispatched by registered letter be-
fore expiry of the period referred to in Article
4(1) of the act referred to in point 1 of Annex
XIV to the EEA Agreement (Regulation
(EEC) No 4064/89). Additional information re-
quested to complete notifications pursuant to
Article 4(2) or to supplement notifications
pursuant to Article 5(2) of the said act must re-
ach the EFTA Surveillance Authority at the
aforesaid address or have been dispatched by
registered letter before the expiry of the time-
limit fixed in each case. Written comments on
EFTA Surveillance Authority communica-
tions pursuant to Articles 11(1) and (2), 12(2)
and 15(1) must be delivered to the EFTA Sur-
veillance Authority at the aforesaid address
before the time-limit fixed in each case.

2. Where the last day of a period referred to
in paragraph 1 is a day by which documents
must be received and that day is not a wor-
king day within the meaning of Article 19, the

period shall end with the expiry of the follo-
wing working day.

3. Where the last day of a period referred to
in paragraph 1 is a day by which documents
must be dispatched and that day is a Satur-
day, Sunday or public holiday in the country
of dispatch, the period shall end with the ex-
piry of the following working day in that
country.

Article 19

Definition of EFTA Surveillance Authority
working days

The term ’working days’ in Articles 6(3),
7(4), 9(3) and 18(2) means all days other than
Saturdays, Sundays, public holidays set out
in Appendix 10 to this Protocol and other ho-
lidays as determined by the EFTA Surveillan-
ce Authority and published in the EEA Sec-
tion of the Official Journal of the European
Communities before the beginning of each
year.

PART IV
COAL AND STEEL

CHAPTER XV

Rules applicable to undertakings in the
field of coal and steel

"SECTION I

General rules regarding agreements and
concentrations

Article 1

1. Authorizations pursuant to Article 1(2) of
Protocol 25 to the EEA Agreement may be
granted subject to specified conditions and
for limited periods. In such cases the EFTA
Surveillance Authority shall renew an autho-
rization once or several times if it finds that
the requirements of subparagraphs (a) to (c) of
Article 1(2) of Protocol 25 to the EEA Agree-
ment are still met at the time of renewal.

2. The EFTA Surveillance Authority shall
revoke or amend an authorization if it finds
that as a result of a change in circumstances
the agreement no longer meets these require-
ments, or that the actual results of the agree-
ment or of the application thereof are contra-
ry to the requirements for its authorization.

3. Decisions granting, renewing, amending,
refusing or revoking an authorization shall be
published together with the reasons therefor;
the restrictions imposed by Article 3(2) shall
not apply thereto.

4. The EFTA Surveillance Authority may,
as provided in Article 3, obtain any informa-
tion needed for the application of Article 1 of
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Protocol 25 to the EEA Agreement and of this
Article, either by making a special request to
the parties concerned or by means of deci-
sions stating the kinds of agreement, decision
or practice which must be communicated to
it.

5. The EFTA Surveillance Authority shall
have sole jurisdiction, subject to the right to
bring actions before the EFTA Court in accor-
dance with Article 108(2) of the EEA Agree-
ment and with the relevant provisions of this

Agreement and, on the conditions set out in

Article 55 of the EEA Agreement and Proto-
cols 22 and 25 thereto, to rule whether any
such agreement or decision is compatible
with Article 1 of Protocol 25 to the EEA Agre-
ement.

6. On any undertaking which has entered
into an agreement which is automatically
void pursuant to Article 1(3) of Protocol 25 to
the EEA Agreement, or has enforced or at-
tempted to enforce, by arbitration, penalty,
boycott or any other means, an agreement or
decision which is automatically void or an ag-
reement for which authorization has been re-
fused or revoked, or has obtained an authori-
zation by means of information which it knew
to be false or misleading, or has engaged in
practices prohibited by Article 1(1) of Proto-
col 25 to the EEA Agreement, the EFTA Sur-
veillance Authority may impose fines or pe-
riodic penalty payments not exceeding twice
the turnover on the products which were the
subject of the agreement, decision or practice
prohibited by Article 1(1) of Protocol 25 to the
EEA Agreement; if, however, the purpose of
the agreement, decision or practice is to re-
strict production, technical development or
investment, this maximum may be raised to
10% of the annual turnover of the underta-
kings in question in the case of fines, and 20%
of the daily turnover in the case of periodic
penalty payments.

Article 2

1. In assessing whether the requirements of
Article 2(2) of Protocol 25 to the EEA Agree-
ment are met, the EFTA Surveillance Autho-
rity shall, in accordance with the principle of
non-discrimination, take account of the size
of like undertakings in the territory covered
by the EEA Agreement, to the extent it consi-
ders justified in order to avoid or correct dis-
advantages resulting from unequal competiti-
ve conditions.

2. The EFTA Surveillance Authority may
make its authorization subject to any condi-
tions which it considers appropriate for the
purposes of Article 2(2) of Protocol 25 to the
EEA Agreement.

3. Before ruling on a transaction concer-
ning undertakings at least one of which is not
subject to Article 3 of Protocol 25 to the EEA
Agreement, the EFTA Surveillance Authority
shall obtain the comments of the Govern-
ments concerned.

4. Without prejudice to the application of
Article 3 to undertakings within its jurisdic-
tion, the EFTA Surveillance Authority may
obtain from the natural or legal persons who
have acquired or regrouped or are intending
to acquire or regroup the rights or assets in
question any information needed for the ap-
plication of Article 2 of Protocol 25 to the EEA
Agreement and of the present Article concer-
ning transactions liable to produce the effect
referred to in Article 2(1) of Protocol 25 to the
EEA Agreement.

5. If a concentration should occur which
the EFTA Surveillance Authority finds has
been effected contrary to the provisions of Ar-
ticle 2(1) of Protocol 25 to the EEA Agreement
but which nevertheless meets the require-
ments of Article 2(2) of Protocol 25 to the EEA
Agreement, the EFTA Surveillance Authority
shall make its approval of that concentration
subject to payment by the persons who have
acquired or regrouped the rights or assets in
question of the fine provided for in paragraph
12(b); the amount of the fine shall not be less
than half of the maximum determined in that
subparagraph (b) should it be clear that aut-
horization ought to have been applied for. If
the fine is not paid, the EFTA Surveillance
Authority shall take the steps hereinafter pro-
vided for in respect of concentrations found
to be unlawful.

6. If a concentration should occur which
the EFTA Surveillance Authority finds can-
not fulfil the general or specific conditions to
which an authorization under Article 2(2) of
Protocol 25 to the EEA Agreement would be
subject, the EFTA Surveillance Authority
shall, by means of a reasoned decision, decla-
re the concentration unlawful and, after gi-
ving the parties concerned the opportunity to
submit their comments, shall order separa-
tion of the undertakings or assets improperly
concentrated or cessation of joint control, and
any other measures which it considers appro-
priate to return the undertakings or assets in
question to independent operation and resto-
re normal conditions of competition. Any per-
son directly concerned may institute procee-
dings against such decisions, as provided in
Articles 108(2)(b) of the EEA Agreement and
18 of the present Agreement. The EFTA
Court, in accordance with Article 108(2) of the
EEA Agreement and with the relevant provi-
sions of this Agreement, shall have unlimited
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Jjurisdiction to assess whether the transaction
effected is a concentration within the mea-
ning of Article 2(1) of Protocol 25 to the EEA
Agreement and of the acts concerning coal
and steel as contained in Annex XIV to the
EEA Agreement. The institution of procee-
dings shall have suspensory effect. Procee-
dings may not be instituted until the measu-
res provided for above have been ordered, un-
less the EFTA Surveillance Authority agrees
to the institution of separate proceedings
against the decision declaring the transaction
unlawful.

7. The EFTA Surveillance Authority may at
any time, unless Article 41 of this Agreement
is applied, take or cause to be taken such in-
terim measures of protection as it may consi-
der necessary to safeguard the interests of
competing undertakings and of third parties,
and to forestall any step which might hinder
the implementation of its decisions. Unless
the EFTA Court decides otherwise, procee-
dings shall not have suspensory effect in res-
pect of such interim measures.

8. The EFTA Surveillance Authority shall
allow the parties concerned a reasonable pe-
riod in which to comply with its decisions, on
expiration of which it may impose daily pe-
nalty payments not exceeding one-tenth of
1% of the value of the rights or assets in ques-
tion.

9. Furthermore, if the parties concerned do
not fulfil their obligations, the EFTA Surveil-
lance Authority shall itself take steps to im-

plement its decision.

10. The EFTA Surveillance Authority is al-
so empowered to make such recommenda-
tions to the EFTA States concerned as may be
necessary to ensure that the measures provi-
ded for in the preceding paragraphs are im-

plemented under their own law.

11. In the exercise of its powers, the EFTA
Surveillance Authority shall take account of
the rights of third parties which have been ac-
quired in good faith.

12. The EFTA Surveillance Authority may A

impose fines not exceeding:

(@) 3% of the value of the assets acquired or
regrouped or to be acquired or regrou-
ped, on natural or legal persons who have
evaded the obligations laid down in para-
graph 4;

(b) 10% of the value of the assets acquired or
regrouped, on natural or legal persons
who have evaded the obligations laid
down in Article 2(1) of Protocol 25 to the
EEA Agreement; this maximum shall be
increased by one twenty-fourth for each
month which elapses after the end of the

twelfth month following completion of
the transaction until the EFTA Surveil-
lance Authority establishes that there has
been an infringement;

(¢) 10% of the value of the assets acquired or
regrouped or to be acquired or regrou-
ped, on natural or legal persons who have
obtained or attempted to obtain authori-
zation under Article 2(2) of Protocol 25 to
the EEA Agreement by means of false or
misleading information;

(d) 15% of the value of the assets acquired or
regrouped, on undertakings within its ju-
risdiction which have engaged in or been
party to transactions contrary to the pro-
visions of Article 2 of Protocol 25 to the
EEA Agreement or of the present Article.

13. Persons fined under paragraph 12 may
appeal to the EFTA Court as provided in Arti-
cle 36 of this Agreement.

Article 3

1. The EFTA Surveillance Authority may
obtain the information it requires to carry out
its tasks. It may have any necessary checks
made.

2. Without prejudice to Article 9 of Protocol
23 to the EEA Agreement, the EFTA Surveil-
lance Authority must not disclose informa-
tion acquired as a result of the application of
Articles 55 and 58 of the EEA Agreement, of
Protocol 25 thereto and of the provisions of
this Chapter and which is of the kind covered
by the obligation of professional secrecy, in
particular information about undertakings,
their business relations or their cost compo-
nents. This obligation shall also apply to the
representatives of the EC Commission and of
the EC Member States who participate in the
Advisory Committee pursuant to Article 10(4)
of Chapter II and in the hearing pursuant to
Article 8(2) of Chapter IV.

Subject to this reservation, it shall publish
such data as could be useful to governments
or to any other parties concerned.

3. The EFTA Surveillance Authority may
impose fines or periodic penalty payments on
undertakings which evade their obligations
under decisions taken in pursuance of this
Article or which knowingly furnish false in-
formation. The maximum amount of such fi-
nes shall be 1% of the annual turnover, and
the maximum amount of such penalty pay-
ments shall be 5% of the average daily turno-
ver for each day’s delay.

4. Any breach of professional secrecy by
the EFTA Surveillance Authority which has
caused damage to an undertaking may be the
subject of an action for compensation before
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the EFTA Court in accordance with Article
108(2) of the EEA Agreement and with the re-
levant provisions of this Agreement, in parti-
cular Article 39.

Article 4
Before imposing a pecuniary sanction or or-
dering a periodic penalty payment as provi-
ded for in this Chapter, the EFTA Surveillan-
ce Authority must give the party concerned
the opportunity to submit its comments.

Article 5

The turnover taken as the basis for calcula-

ting any fines and periodic penalty payments
imposed on undertakings under this Chapter
shall be the turnover on products referred to
in Protocol 14 to the EEA Agreement.

SECTION II

Information to be furnished (article 2(4) of
section I)

PART ONE
Compulsory notification
Article 1

All natural and legal persons except per-
sons engaged within the territory covered by
the EEA Agreement in the production of coal
and steel or in the distribution of those pro-
ducts other than by way of sale to domestic
consumers or small craft industries shall,
where they effect transactions specified in the
following Articles, furnish information as pro-
vided for in this Section.

Article 2

The persons referred to in Article 1 shall no-
tify the EFTA Surveillance Authority of any
acquisition of rights in an undertaking cove-
red by Article 3 of Protocol 25 to the EEA Ag-
reement and any acquisition of power to exer-
cise on their own behalf or on behalf of third
parties rights in any such undertaking, whe-
reby they acquire more than 10% of the voting
power at meetings of shareholders or other
members of such undertaking and where the
total value of the rights held by them exceeds
100 000 ECU. Any rights, or power to exercise
rights on behalf of others, held by the persons
concerned before the transaction in question
shall be included in that calculation.

Article 3
Article 1 shall also apply to the acquisition
of rights in any undertaking which exercises
control over an undertaking covered by Arti-
cle 3 of Protocol 25 to the EEA Agreement.

Article 4

1. Banks and their agents shall be exempt
from the obligation to notify the transactions
mentioned in Articles 2 and 3 where exercise
of voting rights attaches: '

— to shares belonging to customers of those
or other banks; or

— to registered shares or stock in respect of
which the bank is entitled to exercise such
rights in a fiduciary capacity on behalf of
its clients.

2. Paragraph 1 shall not affect:

— the obligation for banks to furnish infor-
mation on such transactions under Article
7;

— the obligation for their customers to notify
such transactions in accordance with Arti-
cles 2 and 3 or to furnish information un-
der Article 7.

Article 5

The EFTA Surveillance Authority may, by
special authorization and subject to certain
conditions, grant exemption from the obliga-
tion to notify the transactions mentioned in
Articles 2 and 3 to duly accredited stockbro-
kers where they do not exercise the voting
rights attaching to the stock held by them.

Article 6

The notification provided for in Articles 2
and 3 shall be made within four weeks from
the date on which the person required to ma-
ke notification has knowledge of the transac-
tion in question.

PART TWO
Special requests for information
Article 7.

1. The EFTA Surveillance Authority may,
by special request, obtain from the persons
mentioned in Article 1 all information neces-
sary for the implementation of Article 2 of
Section I regarding:

(1) acquisition of ownership of or of rights to
use premises, industrial plant or conces-
sions of any undertaking if, before such
acquisition, those premises, plant or con-
cessions were used in the operations of
that undertaking;

(2) acquisition of rights, in an undertaking,
conferring voting powers at meetings of
shareholders or other members of such
undertaking;
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(3) acquisition of the power to exercise on
their own behalf or on behalf of third par-
ties rights of the kind referred to in sub-
paragraph (2) belonging to third parties;

(4) acquisition by contract of the power to
make decisions as to how the profits of an
undertaking are shown in the accounts or
applied;

(5) acquisition of the power to participate in
the management of an undertaking, alo-
ne or with others, whether as owner, be-
neficiary, manager or member of the ma-
naging organs;

(6) appointment to the Board of Directors of
an undertaking.

2. The persons subject to the obligation to
furnish information must likewise declare to
the EFTA Surveillance Authority at the lat-
ter’s request the name and address of the ac-
tual owner of the rights concerned, where
they are empowered:

— to exercise the rights referred to in para-
graph 1 in a fiduciary capacity on behalf of
a third party;

— to exercise on their own behalf or on behalf
of third parties the rights referred to in pa-
ragraph 1 belonging to third parties.

SECTION III

Limitation periods in proceedings and the
enforcement of sanctions under protocol 25
to the EEA agreement and the present
chapter
Article 1
Limitation periods in proceedings

1. The power of the EFTA Surveillance Aut-
hority to impose fines for infringements of
the provisions of Articles 53 and 54 of the
EEA Agreement and Protocol 25 thereto or of
the provisions contained in this Chapter shall
be subject to a limitation period:

(a) ofthree yearsin the case of infringements
of provisions concerning applications or
communications of the parties, requests
for information, or the carrying out of in-
vestigations;

(b) of five years in the case of all other infrin-
gements.

2. Time shall begin to run upon the day on
which the infringement is committed. Howe-
ver, in the case of continuing or repeated in-
fringements, time shall begin to run upon the
day on which the infringement ceases.

1991-92
Article 2
Interruption of the limitation period in
proceedings

1. Any action taken by the EFTA Surveil-
lance Authority for the purpose of the preli-
minary investigation or proceedings in res-
pect of an infringement shall interrupt the li-
mitation period in proceedings. The limita-
tion period shall be interrupted with effect
from the date on which the action is notified
to at least one party which has participated in
the infringement. .

Actions which interrupt the running of the
period shall include in particular the follo-
wing:

(a) written requests for information by the
EFTA Surveillance Authority or deci-
sions by the EFTA Surveillance Authori-
ty requiring the requested information,;

(b) written authorizations to carry out inves-
tigations issued to their officials by the
EFTA Surveillance Authority or a deci-
sion by the EFTA Surveillance Authority
ordering an investigation;

(¢c) the commencement of proceedings by
the EFTA Surveillance Authority;

(d) notification by the EFTA Surveillance
Authority of a letter giving the party con-
cerned the opportunity to submit its
comments, pursuant to Article 4 of Sec-
tion I.

2. The interruption of the limitation period
shall apply for all parties which have partici-
pated in the infringement.

3. Each interruption shall start time run-
ning afresh. However, the limitation period
shall expire at the latest on the day on which a
period equal to twice the limitation period
has elapsed without the EFTA Surveillance
Authority having imposed a fine or a penalty;
that period shall be extended by the time du-
ring which limitation is suspended pursuant
to Article 3.

Article 3

Suspension of the limitation period in
proceedings

The limitation period in proceedings shall

‘ be suspended for as long as the decision of

the EFTA Surveillance Authority is the sub-
ject of proceedings pending before the EFTA
Court.

Article 4
Limitation period for the enforcement of
sanctions
1. The power of the EFTA Surveillance Aut-
hority to enforce decisions imposing fines or
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periodic payments for infringements of the
provisions of the EEA Agreement or of provi-
sions made for its implementation shall be
subject to a limitation period of five years.

2. Time shall begin to run upon the day on
which the decision becomes final.

Article 5

Interruption of the limitation period for
the enforcement of sanctions

1. The limitation period for the enforce-
ment of sanctions shall be interrupted:

(a) by notification of a decision varying the
original amount of the fine or periodic pe-
nalty payments or refusing an application
for variation;

(b) by any action of the EFTA Surveillance
Authority or of an EFTA State at the re-
quest of the EFTA Surveillance Authori-
ty, for the purpose of enforcing payments
of a fine or periodic penalty payment.

2. Each interruption shall start time run-
ning afresh.

Article 6

Suspension of the limitation period for the
enforcement of sanctions

The limitation period for the enforcement
of sanctions shall be suspended for so long as:

(a) time to pay is allowed; or
(b) enforcement of payment is suspended
pursuant to a decision of the EFTA Court.

SECTION IV

Powers of officials and agents of the EFTA
surveillance authority instructed to carry
out the checks provided for in protocol 25
to the EEA agreement and in this chapter

Article 1

1. Officials and agents of the EFTA Surveil-
lance Authority instructed to carry out the
checks on undertakings provided for in Pro-
tocol 25 and Annex XIV to the EEA Agree-
ment and in the provisions of this Chapter, in
particular Article 3(1) of Section I, are hereby
empowered:

(a) to examine books and business records
to the extent necessary for the purpose of
the check, including records held in auto-
mated systems of any kind, wherever
such books or business records are kept;

(b) to take copies or photocopies of or ex-
tracts from the books and business re-

cords, including data stored in automated
systems of any kind;

(c) torequire oral explanations on the spot;

(d) to enter any premises, land or means of
transport of undertakings, and of any
third party with whom books or business
records have been deposited, and in so
doing to have sight of the said books and
business records so as to be able to select
all those that are relevant and are to be
produced for inspection.

2. Forthcoming visits of inspection and the
status of the officials shall be duly notified to
the State concerned. Officials of that State
may, at its request or at that of the EFTA Sur-
veillance Authority, assist the officials of the
EFTA Surveillance Authority in the perfor-
mance of their tasks.

3. Undertakings shall assist officials and
agents of the EFTA Surveillance Authority in
carrying out their duties.

Article 2

Officials and agents of the EFTA Surveil-
lance Authority instructed to carry out
checks shall exercise their powers upon pro-
duction of an authorization in writing speci-
fying the purpose of the check. The EFTA
Surveillance Authority shall also provide
such an authorization to representatives of
the EC Commission who shall take part in the
investigation in accordance with Article 8(4)
of Protocol 23 to the EEA Agreement.

Article 3
Undertakings shall comply with the obliga-
tions imposed by Article 1 of this Section wit-
hout an individual decision being required
for that purpose, failure to do so rendering
them liable to the fines and penalties provi-
ded for in Article 3(3) of Section 1.

PARTV
TRANSITIONAL AND OTHER RULES
CHAPTER XVI
Transitional and other rules
SECTION 1
Rules applicable to chapters II to XII and
XV
Article 1

Notification of existing agreements, deci-
sions and practices
1. Agreements, decisions and concerted
practices of the kind described in Article 53(1)
of the EEA Agreement which are in existence
at the date of entry into force of the EEA Ag-
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reement and in respect of which the parties
seek application of Article 53(3) of the EEA
Agreement shall be notified to the EFTA Sur-
veillance Authority pursuant to the provi-
sions in Article 56 of the EEA Agreement, the
rules referred to in Articles 1 to 3 of Protocol
21 and Protocol 23 to the EEA Agreement, as
well as Chapters III, VI, VII, IX, X, XI, XII
and XV, within six months of the date of en-
try into force of the EEA Agreement.

2. Paragraph 1 shall not apply to agree-
ments, decisions or concerted practices of the
kind described in Article 53(1) of the EEA Ag-
reement and falling under Article 4(2) of
Chapter II; these may be notified to the EFTA
Surveillance Authority pursuant to Article 56
of the EEA Agreement, the rules referred to in
Articles 1 to 3 of Protocol 21 and Protocol 23
to the EEA Agreement, as well as Chapters
111, VI, VII, IX, X, XI, XII and XV.

Article 2

Decisions pursuant to Article 53(3) of the
EEA Agreement

1. Whenever the EFTA Surveillance Autho-
rity takes a decision pursuant to Article 53(3)
of the EEA Agreement, it shall specify therein
the date from which the decision shall take ef-
fect. Such date shall not be earlier than the
date of notification.

2. The second sentence of paragraph 1 shall
not apply to agreements, decisions or concer-
ted practices falling within Article 4(2) of
Chapter IT and Article 1(2) of this Chapter, nor
to those falling within Article 1(1) which have
been notified within the time-limit specified
in Article 1(1).

Article 3

Special provisions for existing agreements,
decisions and practices

1. Where agreements, decisions or concer-
ted practices of the kind described in Article
53(1) of the EEA Agreement which are in exis-
tence at the date of entry into force of the EEA
Agreement and notified within the time limits
specified in Article 1(1) of this Chapter do not
satisfy the requirements of Article 53(3) of the
EEA Agreement and the undertakings or as-
sociations of undertakings concerned cease
to give effect to them or modify them in such
a manner that they no longer fall under the
prohibition contained in Article 53(1) or that
they satisfy the requirements of Article 53(3),
the prohibition contained in Article 53(1) shall
apply only for a period fixed by the EFTA
Surveillance Authority. A decision by the EF-
TA Surveillance Authority pursuant to the fo-
regoing sentence shall not apply as against

undertakings and associations of underta-
kings which did not expressly consent to the
notification.

2. Paragraph 1 shall apply to agreements,
decisions or concerted practices falling under
Article 4(2) of Chapter II which are in existen-
ce at the date of entry into force of the EEA
Agreement if they are notified within six
months after that date. '

Article 4

Applications and notifications submitted to
the EC Commission prior to the date of entry
into force of the EEA Agreement shall be dee-
med to comply with the provisions on appli-
cation and notification under that Agreement.

The EFTA Surveillance Authority pursuant
to Article 56 of the EEA Agreement and Arti-
cle 10 of Protocol 23 to the EEA Agreement
may require a duly completed form as prescri-
bed for the implementation of the EEA Agree-
ment to be submitted to it within such time as
it shall appoint. In that event, applications
and notifications shall be treated as properly
made only if the forms are submitted within
the prescribed period and in accordance with
the provisions of the EEA Agreement and of
Chapters II, I1I, V, VII, X, XII and XV of this
Protocol.

Article 5
Fines

Fines for infringement of Article 53(1) of the
EEA Agreement shall not be imposed in res-
pect of any act prior to notification of the ag-
reements, decisions and concerted practices
to which Articles 1 and 2 of this Chapter apply
and which have been notified within the pe-
riod specified therein. '

Article 6

The EFTA States shall ensure that the mea-
sures affording the necessary assistance to of-
ficials of the EFTA Surveillance Authority
and the EC Commission, in order to enable
them to make their investigations as foreseen
under the Agreement, are taken within six
months of the entry into force of the EEA Ag-
reement.

Article 7

As regards agreements, decisions and con-
certed practices already in existence at the
date of entry into force of the EEA Agreement
which fall under Article 53(1) of the EEA Ag-
reement, the prohibition in Article 53(1) shall
not apply where the agreements, decisions or
practices are modified within six months
from the date of entry into force of the EEA
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Agreement so as to fulfil the conditions con-
tained in the block exemptions provided for
in Annex XIV to the EEA Agreement.

Article 8

As regards agreements, decisions of associ-
ations of undertakings and concerted practi-
ces already in existence at the date of entry in-
to force of the EEA Agreement which fall un-
der Article 53(1) of the EEA Agreement, the
prohibition in Article 53(1) shall not apply,
from the date of entry into force of the Agree-
ment, where the agreements, decisions or
practices are modified within six months
from the date of entry into force of the EEA
Agreement so as not to fall under the prohibi-
tion of Article 53(1) any more.

Article 9

Agreements, decisions of associations of
undertakings and concerted practices which
benefit from an individual exemption granted
under Article 85(3) of the Treaty establishing
the European Economic Community before
the entry into force of the EEA Agreement
shall continue to be exempted as regards the
provisions of the EEA Agreement, until their
date of expiry as provided for in the decisions
granting these exemptions or until the EC
Commission otherwise decides, whichever
date is the earlier.

SECTION II
Rules applicable to chapters XIII and XIV
Article 10

The act as referred to in point 1 of Annex
XIV to the EEA Agreement (Regulation
(EEC) No 4064/89) and Chapter XIII shall not
apply to any concentration which was the
subject of an agreement or announcement or
where control was acquired within the mea-
ning of Article 4(1) of the said act before the
entry into force of the EEA Agreement and
they shall not in any circumstances apply to
any concentration in respect of which procee-
dings were initiated before that date by an
EFTA State’s authority with responsibility for
competition.

APPENDICES
.)

APPENDIX 7

List of certain technical agreements in the
air transport sector referred to in article 2
of chapter XI

(@) The introduction or uniform application
of mandatory or recommended technical
standards for aircraft, aircraft parts,
equipment and aircraft supplies, where
such standards are set by an organization
normally accorded international recogni-
tion, or by an aircraft or equipment ma-
nufacturer;

(b) the introduction or uniform application
of technical standards for fixed installa-
tions for aircraft, where such standards
are set by an organization normally accor-
ded international recognition;

(c) theexchange, leasing, pooling, or mainte-
nance of aircraft, aircraft parts, equip-
ment or fixed installations for the purpo-
se of operating air services and the joint
purchase of aircraft parts, provided that
such arrangements are made on a non-
discriminatory basis;

(d) the introduction, operation and mainte-
nance of technical communication net-
works, provided that such arrangements
are made on a non-discriminatory basis;

(e) the exchange, pooling or training of per-
sonnel for technical or operational purpo-
ses;

(f) the organization and execution of substi-
tute transport operations for passengers,
mail and baggage, in the event of break-
down/delay of aircraft, either under char-
ter or by provision of substitute airc¢raft
under contractual arrangements;

(g) the organization and execution of succes-
sive or supplementary air transport ope-
rations, and the fixing and application of
inclusive rates and conditions for such
operations;

(h) the consolidation of individual consign-
ments;

(i) the establishment or application of uni-
form rules concerning the structure and
the conditions governing the application
of transport tariffs, provided that such ru-
les do not directly or indirectly fix trans-
port fares and conditions;

(j) arrangements as to the sale, endorsement
and acceptance of tickets between air car-
riers (interlining) as well as the refund,
pro-rating and accounting schemes esta-
blished for such purposes;

(k) the clearing and settling of accounts bet-
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ween air carriers by means of a clearing
house, including such services as may be
necessary or incidental thereto; the clea-
ring and settling of accounts between air
carriers and their appointed agents by
means of a centralized and automated
settlement plan or system, including
such services as may be necessary or inci-
dental thereto.
G.)

. PROTOCOL 5
ON THE STATUTE OF THE EFTA COURT
Article 1

The EFTA Court established by Article 27
of this Agreement shall be constituted and
function in accordance with the provisions of
this Agreement and of this Statute.

PARTI
JUDGES
Article 2

Before taking up his duties each Judge
shall, in open court, take an oath to perform
his duties impartially and conscientiously
and to preserve the secrecy of the delibera-
tions of the Court.

Article 3

Immediately after the oath has been taken,
the Court shall proceed to choose by lot the
Judges of the Court whose terms of office are
to expire at the end of the first three years in
accordance with Article 30 of the Agreement.

Article 4

The Judges may not hold any political or
administrative office.

They may not engage in any occupation,
whether gainful or not, unless exemption is
granted by the Governments of the EFTA Sta-
tes acting by common accord.

When taking up their duties, they shall give
a solemn undertaking that, both during and
after their term of office, they will respect the
obligations arising therefrom, in particular
the duty to behave with integrity and discre-
tion as regards the acceptance, after they have
ceased to hold office, of certain appointments
or benefits.

Any doubt on this point shall be settled by
decision of the Court.

Article 5

Apart from normal replacement, or death,
the duties of a Judge shall end when he re-

signs.

Where a Judge resigns, his letter of resigna-
tion shall be addressed to the President of the
Court for transmission to the Governments of
the EFTA States. Upon this notification a va-
cancy shall arise on the bench.

Save where Article 6 applies, a Judge shall
continue to hold office until his successor ta-
kes up his duties.

Article 6

A Judge may be deprived of his office or of
his right to a pension or other benefits in its
stead only if, in the unanimous opinion of the
Court in plenary, he no longer fulfils the re-
quisite conditions or meets the obligations
arising from his office. The Judge concerned
shall not take part in any such deliberations.

The Registrar of the Court shall notify such
a decision to the Governments of the EFTA
States.

Article 7
A Judge who is to replace a member of the
Court whose term of office has not expired
shall be appointed for the remainder of his
predecessor’s term.

PARTII
ORGANIZATION
Article 8
Decisions of the Court shall be taken by a
majority of the Judges sitting in the delibera-
tions and in accordance with conditions laid
down in the rules of procedure.

Article 9

The Court shall appoint its Registrar and
lay down the rules governing his service.

Article 10
The Registrar shall take an oath before the
Court to perform his duties impartially and
conscientiously and to preserve the secrecy of
the deliberations of the Court.

Article 11
The Court shall arrange for replacement of
the Registrar on occasions when he is preven-
ted from attending the Court.

Article 12
Officials and other servants shall be atta-
ched to the Court to enable it to function.
They shall be responsible to the Registrar un-
der the authority of the President.
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Article 13

The Judges and the Registrar shall be requi-
red to reside at the place where the Court has
its seat.

Article 14

The Court shall remain permanently in ses-
sion. The duration of the judicial vacations
shall be determined by the Court with due re-
gard to the needs of its business.

Article 15

No Judge may take part in the disposal of a
case in which he has previously taken part as
agent or adviser or has acted for one of the
parties, or in which he has been called upon
to pronounce as a member of a court or tribu-
nal, of a commission of inquiry or in any other
capacity.

If, for some special reason, any Judge consi-
ders that he should not take part in the judg-
ment or examination of a particular case, he
shall so inform the President of the Court. If,
for some reason, the President considers that
any Judge should not sit in a particular case,
he shall notify him accordingly.

Any difficulty arising as to the application
of this Article shall be settled by decision of
the Court.

A party may not apply for a change in the
composition of the Court on the grounds of
either nationality of a Judge or the absence
from the Court of a Judge of the nationality of
that party.

Article 16

Rules governing the languages of the Court
shall be laid down in the rules of procedure of
the Court.

PART III
PROCEDURE
Article 17

The EFTA States, the EFTA Surveillance
Authority, the Community and the EC Com-
mission shall be represented before the Court
by an agent appointed for each case; the agent
may be assisted by an adviser or by a lawyer
entitled to practise before a court of a Con-
tracting Party to the EEA Agreement.

Other parties must be represented by a la-
wyer entitled to practise before a court in a
Contracting Party to the EEA Agreement.

Such agents, advisers and lawyers shall,
when they appear before the Court, enjoy the
rights and immunities necessary to the inde-
pendent exercise of their duties, under condi-

tions laid down in the rules of procedure of
the Court. :

As regards such advisers and lawyers who
appear before it, the Court shall have the po-
wers normally accorded to courts of law, in
accordance with the rules of procedure of the
Court.

Article 18

The procedure before the Court shall con-
sist of two parts: written and oral.

The written procedure shall consist of the
communication to the parties of applications,
statements of case, defences and observa-
tions, and of replies, if any, as well as of all pa-
pers and documents in support or of certified
copies of them.

Communications shall be made by the Re-
gistrar in the order and within the time laid
down in the rules of procedure of the Court.

The oral procedure shall consist of the rea-
ding of the report presented by a Judge acting
as Rapporteur, the hearing by the Court of
agents, advisers and lawyers, as well as the he-
aring, if any, of witnesses and experts.

Article 19

A case shall be brought before the Court by
a written application addressed to the Regi-
strar. The application shall contain the appli-
cant’s name and permanent address and the
description of the signatory, the name of the
party against whom the application is made,
the subject matter of the dispute, the submis-
sions and a brief statement of the grounds on
which the application is based.

The application shall be accompanied, whe-
re appropriate, by the measure the annulment
of which is sought or by any other relevant
documents. If the documents are not submit-
ted with the application, the Registrar shall
ask the party concerned to produce them wit-
hin a reasonable period, but in that event the
rights of the party shall not lapse even if such
documents are produced after the time-limit
for bringing proceedings.

Article 20

As soon as a case is pending before the
Court, the Registrar shall notify the Govern-
ments of the EFTA States, the EFTA Surveil-
lance Authority, the Community and the EC .
Commission. Within two months of this noti-
fication, the EFTA States, the EFTA Surveil-
lance Authority, the Community and the EC
Commission shall be entitled to submit state-
ments of case or written observations to the
Court.
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Article 21

The Court may require the parties to produ-
ce all documents and to supply all informa-
tion which the Court considers desirable. For-
mal note shall be taken of any refusal.

The Court may also require the EFTA Sta-
tes not being parties to the case to supply all
information which the Court considers neces-
sary for the proceedings.

Article 22

The Court may at any time entrust any indi-
vidual, body, authority, committee or other
organization it chooses with the task of giving
an expert opinion.

Article 23

Witnesses may be heard in accordance with
the rules of procedure of the Court.

Article 24

Witnesses and experts may be heard on
oath taken in accordance with the rules of
procedure of the Court or in the manner laid
down by the law of the country of the witness
or expert.

Article 25

The Court may order that a witness or ex-
pert be heard by the judicial authority of his
place of permanent residence.

The order shall be sent for implementation
to the competent judicial authority under
conditions laid down in the rules of procedure
of the Court. The documents drawn up in
compliance with the letters rogatory shall be
returned to the Court under the same condi-
tions.

The Court shall defray the expenses, wit-
hout prejudice to the right to charge them,
where appropriate, to the parties.

Article 26

An EFTA State shall treat any defaulting
witness or any violation of an oath by a wit-
ness or expert in the same manner as if the of-
fence had been committed before one of its
courts with jurisdiction in civil proceedings.
At the instance of the Court, the EFTA State
concerned shall prosecute the offender before
its competent court.

Article 27
The hearing in court shall be public, unless
the Court, of its own motion or on application
by the parties, decides otherwise for serious
reasons.

Article 28

During the hearings the Court may exami-
ne the experts, the witnesses and the parties
themselves. The latter, however, may address
the Court only through their representatives.

Article 29

Minutes shall be made of each hearing and
signed by the President and the Registrar.

Article 30

The case list shall be established by the Pre-
sident.

Article 31

The deliberations of the Court shall be and
shall remain secret.

Article 32
Judgments shall state the reasons on which
they are based. They shall contain the names
of the Judges who took part in the delibera-
tions.

Article 33
Judgments shall be signed by the President
and the Registrar. They shall be read in open
court.

Article 34
The Court shall adjudicate upon costs.

Article 35

The President of the Court may, by way of
summary procedure, which may, in so far as
necessary, differ from some of the rules con-
tained in this Agreement and which shall be
laid down in the rules of procedure, adjudica-
te upon applications to suspend execution as
provided for in Article 40 of this Agreement,
or to prescribe interim measures in pursuan-
ce of Article 41 of this Agreement, or to sus-
pend enforcement in accordance with Article -
110, fourth paragraph, of the EEA Agreement.

Should the President be prevented from at-
tending, his place shall be taken by another
Judge in accordance with the rules of proce-
dure.

The ruling of the President or of the Judge
replacing him shall be provisional and shall in
no way prejudice the decision of the Court on
the substance of the case.

Article 36
Any EFTA State, the EFTA Surveillance
Authority, the Community and the EC Com-
mission may intervene in cases before the
Court.



1991-92

St.prp. nr. 101 193

Om samtykke til ratifikasjon av EFTA-avtalen om Overvakingsorganet og Domstolen,
og EFTA-avtalen om Den faste komité

The same right shall be open to any person .

establishing an interest in the result of any ca-
se submitted to the Court, save in cases bet-
ween EFTA States or between EFTA States
and the EFTA Surveillance Authority.
Submissions made in an application to in-
tervene shall be limited to supporting the
submissions of one of the parties.

Article 37

Where the defending party, after having be-
en duly summoned, fails to file written sub-
missions in defence, judgment shall be given
against that party by default. An objection
may be lodged against the judgment within
one month of it being notified. The objection
shall not have the effect of staying enforce-
ment of the judgment by default unless the
Court decides otherwise.

Article 38

EFTA States, and any other natural or legal
persons may, in cases and under conditions to
be determined by the rules of procedure, in-
stitute third-party proceedings to contest a
judgment rendered without their being he-
ard, where the judgment is prejudicial to their
rights. :

Article 39

If the meaning or scope of a judgment is in
doubt, the Court shall construe it on applica-
tion by any party establishing an interest the-
rein or by the EFTA Surveillance Authority.

Article 40

An application for revision of a judgment
may be made to the Court only on discovery
of a fact which is of such nature as to be a de-
cisive factor, and which, when the judgment
was given, was unknown to the Court and to
the party claiming the revision.

The revision shall be opened by a judgment
of the Court expressly recording the existen-
ce of a new fact, recognizing that it is of such a
character as to lay the case open to revision
and declaring the application admissible on
this ground.

No application for revision may be made af-
ter the lapse of ten years from the date of the
judgment.

Article 41

Periods of grace based on considerations of
distance shall be determined by the rules of
procedure of the Court.

No right shall be prejudiced in consequen-
ce of the expiry of a time-limit if the party

13

concerned proves the existence of unforesee-
able circumstances or of force majeure.

Article 42

Proceedings against the EFTA Surveillance
Authority in matters arising from non-con-
tractual liability shall be barred after a period
of five years from the occurrence of the event
giving rise thereto. The period of limitation
shall be interrupted if proceedings are institu-
ted before the Court or if prior to such procee-
dings an application is made by the aggrieved
party to the EFTA Surveillance Authority. In
the latter event the proceedings must be insti-
tuted within two months of the publication of
the measure, or of its notification to the plain-
tiff, or, in the absence thereof, of the day on
which it came to the knowledge of the latter,
as the case may be. A

PARTIV
GENERAL PROVISIONS
Article 43
The rules of procedure of the Court shall
contain, apart from the provisions contempla-
ted by this Statute, any other provisions ne-
cessary for applying and, where required,
supplementing it.

Article 44
The Governments of the EFTA States may,
on a proposal from or after hearing the Court,
by common accord amend this Statute.

PROTOCOL 6
ON THE LEGAL CAPACITY, PRIVILE-
GES AND IMMUNITIES OF THE EFTA
SURVEILLANCE AUTHORITY

PART1I
THE EFTA SURVEILLANCE AUTHORI-
TY
Article 1
The EFTA Surveillance Authority shall pos-
sess legal personality. It shall in particular ha-
ve the capacity to contract, to acquire and dis-
pose of movable and immovable property,
and to be a party to legal proceedings.

) Article 2
1. Within the scope of its official activities,
the EFTA Surveillance Authority shall have
immunity from jurisdiction and execution,
except:
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a) in so far as it has expressly waived such
immunity in a particular case;

b) in respect of a civil action by a third party
for damage arising from an accident cau-
sed by a vehicle or other means of trans-
port belonging to or operated on behalf of
the EFTA Surveillance Authority or in res-
pect of a traffic offence involving such me-
ans of transport;

(c) in the event of the attachment, pursuant to
a decision by the administrative or judicial
authorities, of the salaries and emolu-
ments, including pension rights, owed by
the EFTA Surveillance Authority to a
Member, an official or other servant or a
former Member, official or other servant;

d) in respect of a counterclaim directly con-
nected with judicial proceedings initiated
by the EFTA Surveillance Authority.

2. The property of the EFTA Surveillance
Authority, wherever located, shall be immu-
ne:

a) from any form of requisition, confiscation
or expropriation;

b) from any form of sequestration and admi-
nistrative or provisional judicial con-
straint, except in the cases provided for in
the preceding paragraph.

Article 3

The archives of the EFTA Surveillance Aut-
hority and all documents belonging to it or
held by it shall be inviolable wherever loca-
ted.

Article 4

1. Without being restricted by financial
controls, regulations or moratoria of any kind
the EFTA Surveillance Authority may:

a) hold funds or currency of any kind and
operate accounts in any currency;

b) freely transfer its funds or currency from
one country to another or within any coun-
try and convert any currency held by it in-
to any other currency.

2. In exercising its rights under paragraph
1 of this Article the EFTA Surveillance Autho-
rity shall pay due regard to any representa-
tions made by any State Party to this Protocol
and shall give effect to such representations
in so far as it is considered possible to do so

without detriment to the interests of the EF-
TA Surveillance Authority.

Article 5

1. The EFTA Surveillance Authority, its as-
sets, income and other property shall be ex-
empt:

a) from all direct taxes; the EFTA Surveillan-
ce Authority shall not, however, claim ex-
emption from rates, taxes or dues which
are in fact charges for public utility servi-
ces;

b) from customs duties and prohibitions and
restrictions on imports and exports in res-
pect of articles directly imported or expor-
ted by the EFTA Surveillance Authority
for its official use. Articles imported under
such exemption shall not be sold in the ter-
ritory of the State into which they were im-
ported except under conditions agreed
with the Government of that State;

c) from customs duties and prohibitions and
restrictions on imports and exports in res-
pect of its publications.

2. When purchases or services of substanti-
al value and necessary for the exercise of the
official activities of the EFTA Surveillance
Authority are made or used by the EFTA Sur-
veillance Authority and when the price of
such purchases and services includes taxes or
duties, the State Party to this Protocol that
has levied the taxes or duties shall take appro-
priate measures to grant exemption from
such taxes or duties or to provide for their
reimbursement, if they are identifiable.

Article 6

1. The EFTA Surveillance Authority shall
enjoy in the territory of each State Party to
this Protocol, for its official communications,
treatment not less favourable than that accor-
ded by the Government of that State to any
other comparable international organization,
in the matter of priorities, rates and taxes for
posts and telecommunications and press ra-
tes for information to the press and radio.

2. No censorship shall be applied to the of-
ficial correspondence and other official com-
munications of the EFTA Surveillance Autho-
rity.

3. The EFTA Surveillance Authority shall
have the right to use codes and to dispatch
and receive correspondence by courier or in
sealed bags, which shall have the same immu-
nities and privileges as diplomatic couriers
and bags.
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PART II

THE MEMBERS, OFFICIALS AND OT-
HER SERVANTS OF THE EFTA SUR-
VEILLANCE AUTHORITY

Article 7

1. The Members of the EFTA Surveillance
Authority, the officials and other servants the-
reof shall enjoy the following privileges and
immunities:

a) immunity from jurisdiction, even after
they have left the service of the EFTA Sur-
veillance Authority, in respect of acts, in-
cluding words written or spoken, done by
them in the exercise of their function. This
immunity shall, however, not apply in the
case of a traffic offence committed by a
Member, official or other servant, nor in
the case of damage caused by a vehicle or
other means of transport belonging to or
driven by him;

b) inviolability for all their official papers and
documents;

¢) exemption from all obligations in respect
of national service, including military ser-
vice;

d) together with members of their families
forming part of their households, exemp-
tion from all measures restricting immigra-
tion and from aliens’ registration formaliti-
es; .

e) together with members of their families
forming part of their households, the same
facilities as to repatriation, in time of inter-
national crisis, as are normally accorded to
staff members of international organiza-
tions; -

f) the same treatment in respect of currency
and exchange regulations as is normally
accorded to staff members of international
organizations;

g) exemption from all national income tax on
their salaries and emoluments paid to
them by the EFTA Surveillance Authority,
excluding pensions and other similar be-
nefits paid by the EFTA Surveillance Aut-
hority. The States Parties to this Protocol
reserve the right to take those salaries and
emoluments into account when assessing
the amount of tax to be applied to income
from other sources.

2. The EFTA Surveillance Authority shall
specify the classes of officials and other ser-
vants to whom paragraph 1 applies and shall
inform the EFTA States of its decision. The
names of the officials and other servants in-
cluded in these classes shall regularly be ma-
de known to the EFTA States.

Article 8

In addition to the privileges and immuniti-
es provided for in Article 7(1), the Members of
the EFTA Surveillance Authority shall enjoy:

a) immunity from arrest and detention, ex-
cept when found committing, attempting
to commit or just having committed an of-
fence;

b) immunity from civil and administrative ju-
risdiction and execution enjoyed by diplo-
matic agents, except in the case of damage
caused by a vehicle or other means of
transport belonging to or driven by him;

¢) full immunity from criminal jurisdiction,
except in a case of a traffic offence caused
by a vehicle or other means of transport be-
longing to or driven by him, subject to sub-
paragraph (a);

d) the same customs facilities as regards his
personal luggage as are accorded to diplo-
matic agents.

PART III

MEMBERS OF ADVISORY BODIES AND
EXPERTS

Article 9

1. Members of advisory bodies assisting the
EFTA Surveillance Authority in its work shall
enjoy the following privileges and immunities
while performing their duties for the EFTA
Surveillance Authority or carrying out mis-
sions on its behalf:

a) immunity from jurisdiction, even after the
termination of their mission, in respect of
acts, including words spoken or written,
done by them in the exercise of their func-
tions; this immunity shall not apply, howe-
ver, in the case of a traffic offence commit-
ted by a member of an advisory body, nor
in the case of damage caused by a vehicle
or other means of transport belonging to or
driven by him;

b) inviolability for all their official papers and
documents;

¢) exemption from all measures restricting
immigration and from aliens’ registration
formalities;

d) the same treatment in respect of currency
and exchange regulations as is accorded to
the representatives of foreign governments
on temporary official missions.

2. Paragraph 1 shall also apply to experts
on missions while performing their duties on
behalf of the EFTA Surveillance Authority as
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well as to representatives of the Commission
of the European Communities and the EC
Member States who participate in the work of
the advisory bodies referred to in paragraph 1.

PARTIV
GENERAL PROVISIONS
Article 10

1. The EFTA Surveillance Authority has a
duty to waive its immunity in all cases where
reliance upon it would impede the course of
Jjustice and it can be waived without prejudi-
cing the interests of the Authority.

2. Privileges and immunities are granted to
the Members, officials and other servants in
the interests of the EFTA Surveillance Autho-
rity and not for the personal benefit of the in-
dividuals themselves. The EFTA Surveillance
Authority shall have the right, and is under a
duty, to waive the immunity of a Member, of-
ficial or other servant in any case where, in its
opinion, the immunity would impede the
course of justice and could be waived without

prejudice to the interests of the Authority.

Article 11

No State Party to this Protocol shall be obli-
ged to accord the privileges and immunities
referred to in Article 7(1)(c), (d) and (e) to its
own nationals or permanent residents.

Article 12

The provisions of this Protocol shall not
prejudice the right of each State Party to this
Protocol to take all precautionary measures
necessary in the interest of its security.

Article 13 -

If any State Party to this Protocol considers
that there has been an abuse of a privilege or
immunity conferred by this Protocol, consul-
tations shall be held between that State and
the EFTA Surveillance Authority to determi-
ne whether any such abuse has occurred, and,
if so, to ensure that no repetition occurs. A
State which considers that any person has
abused any privilege or immunity granted to
him under this Protocol may require him to
leave its territory.

PROTOCOL 7
ON THE LEGAL CAPACITY, PRIVILE-
GES AND IMMUNITIES OF THE EFTA
COURT

PARTI

THE EFTA COURT
ARTICLE 1

The EFTA Court shall possess legal perso-
nality. It shall in particular have the capacity
to contract, to acquire and dispose of movable
and immovable property, and to be a party to
legal proceedings.

Article 2
1. Within the scope of its official activities,
the Court shall have immunity from jurisdic-
tion and execution, except:

(a) in so far as it has expressly waived such
immunity in a particular case;

(b) inrespect of a civil action by a third party
for damage arising from an accident cau-
sed by a vehicle or other means of trans-
port belonging to or operated on behalf of
the Court or in respect of a traffic offence
involving such means of transport;

(c) in the event of the attachment, pursuant
to a decision by the administrative or ju-
dicial authorities, of the salaries and emo-
luments, including pension rights, owed
by the Court to a Judge, the Registrar, an
official or other servant or to a former
Judge, Registrar, official or other servant;

(d) inrespect of a counterclaim directly con-
nected with judicial proceedings initia-
ted by the Court.

2. The property of the Court, wherever loca-
ted, shall be immune:

(@) from any form of requisition, confisca-
tion or expropriation;

(b) from any form of sequestration and admi-
nistrative or provisional judicial con-
straint, except in the cases provided for in
the preceding paragraph.

Article 3

The archives of the Court and all docu-
ments belonging to it or held by it shall be in-
violable wherever located.

Article 4
1. Without being restricted by financial
controls, regulations or moratoria of any kind
the Court may:

(@) hold funds or currency of any kind and
operate accounts in any currency;
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(b) freely transfer its funds or currency from
one country to another or within any
country and convert any currency held
by it into any other currency.

2. In exercising its rights under paragraph
1 of this Article the Court shall pay due regard
to any representations made by any State Par-
ty to this Protocol and shall give effect to such
representations in so far as it is considered
possible to do so without detriment to the in-
terests of the Court.

Article 5

1. The Court, its assets, income and other
property shall be exempt:

(a) from all direct taxes; the Court shall not,
however, claim exemption from rates,
taxes or dues which are in fact charges
for public utility services;

(b) from customs duties and prohibitions
and restrictions on imports and exports
in respect of articles directly imported or
exported by the Court for its official use.
Articles imported under such exemption
shall not be sold in the territory of the
State into which they were imported ex-
cept under conditions agreed with the
Government of that State;

(¢) from customs duties and prohibitions
and restrictions on imports and exports
in respect of its publications.

2. When purchases or services of substanti-
al value and necessary for the exercise of the
official activities of the Court are made or
used by the Court and when the price of such
purchases and services includes taxes or duti-
es, the State Party to this Protocol that has le-
vied the taxes or duties shall take appropriate
measures to grant exemption from such taxes
or duties or to provide for their reimburse-
ment, if they are identifiable.

Article 6

1. The Court shall enjoy in the territory of
each State Party to this Protocol, for its offici-
al communications, treatment not less favou-
rable than that accorded by the Government
of that State to any other comparable interna-
tional organization, in the matter of priorities,
rates and taxes for posts and telecommunica-
tions and press rates for information to the
press and radio.

2. No censorship shall be applied to the of-
ficial correspondence and other official com-
munications of the Court.

3. The Court shall have the right to use co-
des and to dispatch and receive correspon-

dence by courier or in sealed bags, which
shall have the same immunities and privile-
ges as diplomatic couriers and bags.

PARTII
THE JUDGES, THE REGISTRAR, THE
OFFICIALS AND OTHER SERVANTS OF
THE COURT

Article 7

1. The Judges shall be immune from legal
proceedings. After they have ceased to hold
office, they shall continue to enjoy immunity
in respect of acts performed by them in their
official capacity, including words spoken or
written. '

2. The Court, sitting in plenary session,
may waive the immunity.

3. Where immunity has been waived and
criminal proceedings are instituted against a
Judge, he shall be tried, in any of the EFTA
States, only by the Court competent to judge
the members of the highest national judicia-
ry.

Article 8
1. The Judges, the Registrar, the officials
and other servants of the Court shall enjoy the
following privileges and immunities:

(a) inviolability for all their official papers
and documents;

(b) exemption from all obligations in respect
of national service, including military
service;

(¢) together with members of their families
forming part of their households, exemp-
tion from all measures restricting immi-
gration and from aliens’ registration for-
malities;

(d) together with members of their families
forming part of their households, the sa-
me facilities as to repatriation, in time of
international crisis, as are normally ac-
corded to staff members of international
organizations;

(e) the same treatment in respect of currency
and exchange regulations as is normally
accorded to staff members of internatio-
nal organizations;

() exemption from all national income tax
on their salaries and emoluments paid to
them by the Court, excluding pensions
and other similar benefits paid by the
Court. The States Parties to this Protocol
reserve the right to take those salaries
and emoluments into account when as-
sessing the amount of tax to be applied to
income from other sources.
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2. In addition to the privileges and immuni-
ties provided for above, the Registrar, the offi-
cials and other servants shall enjoy immunity
from jurisdiction, even after they have left the
service of the Court, in respect of acts, inclu-
ding words written or spoken, done by them
in the exercise of their function. This immuni-
ty shall, however, not apply in the case of a
traffic offence committed by the Registrar, an
official or other servant, nor in the case of da-
mage caused by a vehicle or other means of
transport belonging to or driven by him.

3. The Court shall specify the classes of of-
ficials and other servants to whom para-
graphs 1 and 2 applies and shall inform the
EFTA States of its decision. The names of the
officials and other servants included in these
classes shall regularly be made known to the
EFTA States.

Article 9

' In addition to the privileges and immuniti-
es provided for in Article 8(1), the Judges shall
enjoy:

(@) immunity from civil and administrative
jurisdiction and execution enjoyed by di-
plomatic agents, except in the case of da-
mage caused by a vehicle or ether means
of transport belonging to or driven by
him;

(b) the same customs facilities as regards his
personal luggage as are accorded to di-
plomatic agents.

PART III
GENERAL PROVISIONS
Article 10

1. The Court has a duty to waive its immu-
nity in all cases where reliance upon it would
impede the course of justice and it can be wai-
ved without prejudicing the interests of the
Court.

2. Privileges and immunities are granted to
the Registrar, the officials and other servants
of the Court in the interests of the Court and
not for the personal benefit of the individuals
themselves. The Court shall have the right,
and is under a duty, to waive the immunity of
the Registrar, an official or other servant in
any case where, in its opinion, the immunity
would impede the course of justice and could
be waived without prejudice to the interests
of the Court.

Article 11

No State Party to this Protocol shall be obli-
ged to accord the privileges and immunities

referred to in Article 8(1)(b), (c) and (d) to its
own nationals or permanent residents.

Article 12

The provisions of this Protocol shall not
prejudice the right of each State Party to this
Protocol to take all precautionary measures
necessary in the interest of its security.

Article 13

If any State Party to this Protocol considers
that there has been an abuse of a privilege or
immunity conferred by this Protocol, consul-
tations shall be held between that State and
the Court to determine whether any such
abuse has occurred, and, if so, to ensure that
no repetition occurs. A State which considers
that any person has abused any privilege or
immunity granted to him under this Protocol
may require him to leave its territory.

ANNEX1I

LIST PROVIDED FOR IN ARTICLE 24,
SECOND PARAGRAPH, OF THE AGRE-
EMENT BETWEEN THE EFTA STATES
ON THE ESTABLISHMENT OF A SUR-
VEILLANCE AUTHORITY AND A
COURT OF JUSTICE?)

PRIOR NOTIFICATION OF STATE AID
PLANS AND OTHER PROCEDURAL RU-
LES

1. C/252/80/p.2: The notification of State
aids to the Commission pursuant to Arti-
cle 93(3) of the EEC Treaty; the failure of
Member States to respect their obliga-
tions (OJ No C 252, 30.9.1980, p.2)

2. Letter from the Commission to the Mem-
ber States SG(81) 12740 of 2 October 1981

3. Letter from the Commission to the Mem-
ber States SG(89) D/5521 of 27 April 1989

4. Letter from the Commission to the Mem-
ber States SG (87) D/5540 of 30 April 1989:
Procedure under Article 93(2) of the EEC
Treaty - Time-limits

5. Letter from the Commission to the Mem-
ber States SG (90) D/28091 of 11 October
1990: State aid - informing Member Sta-
tes about aid cases not objected to by the
Commission

1) It follows from Articles 5(2)(b) and 24 of this Ag-

reement that, upon its entry into force, the EFTA
Surveillance Authority is obliged to adopt acts
corresponding to those listed in this Annex. With
regard to amendments to those acts or the adop-
tion of other and future acts in this field, the obli-
gation rests with the EFTA Surveillance Authori-
ty actcording to its competence under this Agree-
ment.
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6. Letter from the Commission to the Mem-

7.

10.

11.

12.

13.

14.

15.

16.

ber States SG (91) D/4577 of 4 March 1991:
Communication to the Member States
concerning the procedure for the notifi-
cation of aid plans and procedures appli-
cable when aid is provided in breach of
the rules of Article 93(3) of the EEC Trea-
ty

Evaluation of aid of minor importance

C/40/90/p.2: Notification of an aid scheme
of minor importance (OJ No C 40,
20.2.1990, p.2)

Public authorities’ holdings

Application of Articles 92 and 93 of the
EEC Treaty to public authorities’ hol-
dings (Bulletin EC 9-1984)

Aid granted illegally

C/318/83/p.3: Commission Communica-
tion on aids granted illegally (OJ No C
318, 24.11.1983, p.3)

State guarantees

Letter from the Commission to the Mem-
ber States SG(89) D/4328 of 5 April 1989
Letter from the Commission to the Mem-
ber States SG(89) D/12772 of 12 October
1989 .

Textile and clothing industry

Commission Communication to the
Member States on the Community fram-
ework on aid to the textile industry (SEC
(71) 363 Final - July 1971)

Letter from the Commission to the Mem-
ber States SG(77) D/1190 of 4 February
1977 and Annex (Doc. SEC(77) 317,
25.1.1977): Examination of the present si-
tuation with regard to aids to the textile
and clothing industries

Synthetic fibres industry
C/173/89/p.5: Commission Communica-
tion on aid to the EEC synthetic fibres in-
dustries (OJ No C 173, 8.7.1989, p.5)

Motor vehicle industry

C/123/89/p.3: Community framework on
State aid to the motor vehicle industry
(OJ No C 123, 18.5.1989, p.3)

C/81/91/p.4: Community framework on
State aid to the motor vehicle industry
(OJ No C 81, 26.3.1991, p.4)

Frameworks on general systems of regional

17.

18.

19.

20.

21.

22.

23.

24.

aid
471 Y 1104: Council Resolution of 20 Oc-
tober 1971 on general systems of regional
aid (OJ No C 111, 4.11.1971, p.1)
C/111/71/p.7: Commission Communica-
tion on Council Resolution of 20 October
1971 on general systems of regional aid
(OJ No C 111, 4.11.1971, p.7)
Commission Communication to the
Council on general regional aid systems
(COM(75)71, final)
C/31/79/p.9: Commission Communication
on regional aid systems (OJ No C 31,
3.2.1979, p.9)
C/212/88/p.2: Commission Communica-
tion on the method for the application of
Article 92(3)(a) and (c) to regional aid (OJ
No C 212, 12.8.1988, p.2)
C/10/90/p.8: Commission Communication
on the revision of the Communication of
3 February 1979 (OJ No C 10, 16.1.1990,
p.8)
C/163/90/p.5: Commission Communica-
tion on the method of application of Arti-
cle 92(3)(c) to regional aid (OJ No C 163,
4.7.1990, p.5)
C/163/90/p.6: Commission Communica-
tion on the method of application of Arti-
cle 92(3)(a) to regional aid (OJ No C 163,
4.7.1990, p.6)

Community framework on State aid in en-

25.
26.

21.

28.

vironmental matters

Letter from the Commission to the Mem-
ber States S/74/30.807 of 7 November 1974
Letter from the Commission to the Mem-
ber States SG(80) D/8287 of 7 July 1980
Commission Communication to the
Member States (Annex to the letter of 7
July 1980)

Letter from the Commission to the Mem-
ber States SG(87) D/3795 of 29 March 1987

Community framework on State aid to rese-

29.

30.

31.

32.

arch and development

C/83/86/p.2: Community framework for
State aids for research and development
(OJ No C 83, 11.4.1986, p.2)

Letter from the Commission to the Mem-
ber States SG(90) D/01620 of 5 February
1990

Rules applicable to general aid schemes

Letter from the Commission to the Mem-
ber States SG(79) D/10478 of 14 Septem-
ber 1979 v
Control of aid for rescue and restructu-
ring (Eighth Report on Competition Poli-
cy, point 228)
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Rules applicable to cases of cumulation of
aid for different purposes
33. C/3/85/p.3: Commission Communication
on the cumulation of aids for different
purposes (OJ No C 3, 5.1.1985, p.3)

Aid to employment

34. Sixteenth Report on Competition Policy,
point 253

35. Twentieth Report on Competition Policy,
point 280

Control of aid to the steel industry

36. C/320/88/p.3: Framework for certain steel
sectors not covered by the ECSC Treaty
(OJ No C 320, 13.12.1988, p.3)

ANNEX II

LIST PROVIDED FOR IN ARTICLE 25,
SECOND PARAGRAPH, OF THE AGRE-
EMENT BETWEEN THE EFTA STATES
ON THE ESTABLISHMENT OF A SUR-
VEILLANCE AUTHORITY AND A
COURT OF JUSTICE?)

Control of concentrations

1. C/203/90/p.5: Commission Notice regar-
ding restrictions ancillary to concentra-
tions (OJ No C 203, 14.8.1990, p.5)

2. C/203/90/p.10: Commission Notice regar-
ding the concentrative and co-operative
operations under Council Regulation
(EEC) No 4064/89 of 21 December 1989 on
the control of concentrations between
undertakings (OJ No C 203, 14.8.1990,
p.10)

Exclusive dealing agreements

3. C/101/84/p.2: Commission Notice concer-
ning Commission Regulations (EEC) No
1983/83 and (EEC) No 1984/83 of 22 June
1983 on the application of Article 85(3) of
the Treaty to categories of exclusive dis-
tribution and exclusive purchasing agre-
ements (OJ No C 101, 13.4.1984, p.2)

4. C/17/85/p.4: Commission Notice concer-
ning Regulation (EEC) No 123/85 of 12
December 1984 on the application of Arti-
cle 85(3) of the Treaty to certain categori-

1) It follows from Articles 5(2)(b) and 24 of this Ag-
reement that, upon its entry into force, the EFTA
Surveillance Authority is obliged to adopt acts
corresponding to those listed in this Annex. With
regard to amendments to those acts or the adop-
tion of other and future acts in this field, the obli-
gation rests with the EFTA Surveillance Authori-
ty according to its competence under this Agree-
ment.

es of motor vehicle distribution and servi-
cing agreements (OJ No C 17, 18.1.1985,
p4)

Other

5. 362 X 1224 (01): Commission Notice on
exclusive dealing contracts with com-
mercial agents (OJ No 139, 24.12.1962,
p.2921)

6. C/75/68/p.39: Commission Notice concer-
ning agreements, decisions and concer-
ted practices in the field of co-operation
between enterprises (OJ No C 175,
29.7.1968, p.39) as corrected by OJ No C
84, 28.8.1968, p.14

7. C/111/72/p.13: Commission Notice of 21
October 1972 concerning imports into the
Community of Japanese goods falling
within the scope of the Rome Treaty (OJ
No C 111, 21.10.1972, p.13)

8. C/1/79/p.2: Commission Notice of 18 De-
cember 1978 concerning its assessment
of certain subcontracting agreements in
relation to Article 85(1) of the EEC Treaty
(OJ NoC1,3.1.1979, p.2)

9. C/231/86/p.2: Commission Notice on agre-
ements of minor importance which do
not fall under Article 85(1) of the Treaty
establishing the European Economic
Community (OJ No C 231, 12.9.1986, p.2)

10. C/233/91/p.2: Guidelines on the applica-
tion of EEC competition rules in the tele-
communication sector (OJ No C 233,
6.9.1991, p.2)

AGREED MINUTES
OF THE NEGOTIATIONS FOR AN AG-
REEMENT BETWEEN THE EFTA STA-
TES ON THE ESTABLISHMENT OF A
SURVEILLANCE AUTHORITY AND A
COURT OF JUSTICE

The Contracting Parties agreed that:

Ad Protocol 4, Article 10(1) of Chapter 11, Ar-
ticle 16(2) of Chapter VI, Article 15(2) of Chap-
ter IX, Article 8(2) of Chapter XI and Article
19(2) of Chapter XIII

the transmission of information to the com-
petent authorities of the EFTA States shall
concern all applications and notifications re-
ceived by the EFTA Surveillance Authority,
including those resulting from a misunder-
standing, on the part of the economic opera-
tors, of the substance rules or the rules contai-
ned in Article 56 of the EEA Agreement;
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Ad Protocol 4, Article 14(2) of Chapter II, Ar-
ticle 21(2) of Chapter VI, Article 18(2) of Chap-
ter IX and Article 13(2) of Chapter XIII

the authorization provided by the EFTA
Surveillance Authority to the representatives
of the EC Commission shall be of declarative
nature only;

Ad Protocol 6, Article 7(1), and Protocol 7, Ar-
ticle 8(1),

it would be provided in the Headquarters
Agreements that the Members of the EFTA
Surveillance Authority, the officials and other
servants thereof, as well as the Judges, the Re-
gistrar, the officials and other servants of the
Court shall have the right to import free of
custom duties and other import charges their
furniture and personal effects, including mo-
tor vehicles for their personal use, at the time
of taking up their post in the territory of a
Contracting Party, and the right to export
them free of duty upon termination of their
functions, subject to the conditions laid down
by the laws and regulations of the Contracting
Party concerned; _

goods thus imported and exempted shall
not be sold, hired out, lent or given away
against payment or free of charge, except in
accordance with the conditions laid down by
the Contracting Party which has granted the
exemptions;

they would endeavour to achieve the same
in Headquarters Agreements with other Sta-
tes.

AGREEMENT ON A STANDING COM-
MITTEE OF THE EFTA STATES

THE REPUBLIC OF AUSTRIA, THE RE-
PUBLIC OF FINLAND, THE REPUBLIC
OF ICELAND, THE PRINCIPALITY OF
LIECHTENSTEIN, THE KINGDOM OF
NORWAY, THE KINGDOM OF SWEDEN
AND THE SWISS CONFEDERATION,

HAVING REGARD to the EEA Agreement;

RECALLING the objective to establish a
dynamic and homogeneous European Econo-
mic Area;

AIMING at facilitating the elaboration of
decisions to be taken by the EEA Council and
the EEA Joint Committee;

CONSIDERING that for the purposes of
the EEA, functions in respect of decision-ma-
king, administration and management, as
well as consultations, have to be carried out
among the EFTA States;

RECALLING the Convention establishing
the European Free Trade Association;

WHEREAS nothing in this Agreement shall
prejudice the competences of the surveillance
authority referred to in the Agreement betwe-
en the EFTA States on the Establishment of a
Surveillance Authority and a Court of Justice;

HAVE DECIDED to conclude the following
Agreement:

Article 1

1. A Standing Committee of the EFTA Sta-
tes, hereinafter referred to as the Standing
Committee, shall, in accordance with the pro-
visions of this Agreement and of the EEA Ag-
reement, carry out functions in respect of de-
cision-making, administration and manage-
ment, as well as consultations, among EFTA
States.

2. For the purposes of this Agreement:

(@) the term ’EEA Agreement’ means the
main part of the EEA Agreement, its Pro-
tocols and Annexes as well as the acts re-
ferred to therein;

(b) the term ’EFTA State’ means a Contrac-
ting Party which is a Member of the Euro-
pean Free Trade Association and is a Par-
ty to the EEA Agreement and to the pre-
sent Agreement.

Article 2

The EFTA States shall, when appropriate,
consult within the Standing Committee for
the purpose of taking decisions in the EEA
Council and the EEA Joint Committee.

Article 3

1. The Standing Committee shall, without
prejudice to the competences of the EFTA
Surveillance Authority set up under the Agre-
ement between the EFTA States on the Esta-
blishment of a Surveillance Authority and a
Court of Justice, carry out the following
tasks:

(a) take decisions necessary for the manage-
ment of rules of, or adopted pursuant to,
the EEA Agreement, in particular as spe-
cified in Article 1 of Protocol 1 to the pre-
sent Agreement, in the cases which,
through the application of Protocol 1 to
the EEA Agreement, follow from the acts
referred to in the Annexes to that Agree-
ment;

(b) take decisions in the cases referred to it
under procedures to be established in ac-
cordance with Article 3 of Protocol 1 to
the Agreement between the EFTA States
on the Establishment of a Surveillance
Authority and a Court of Justice;
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(c¢) receive information which an EFTA State

or a competent authority according to the

EEA rules is to submit to the Standing
Committee or to one or several other EF-
TA States in addition to the Standing
Committee and, in the latter case, pass it
on to the EC Commission;

(d) receive from the EC Commission infor-
mation which an EC Member State is to
submit to one or several other EC Mem-
ber States for distribution to the EFTA
States or their competent authorities;

(e) perform the functions laid down in Proto-
col 2 to this Agreement, in the cases refer-
red to in Article 43 of the EEA Agree-
ment;

() in the veterinary field, lay down the ne-
cessary procedures on notification of di-
seases as well as on cooperation between
administrative authorities of the EFTA
States and on cooperation between these
authorities and the EFTA Surveillance
Authority and/or the Standing Commit-
tee;

(g) extend the time period during which an
EFTA State may maintain a safeguard
measure, or a derogation from a provision
of an act, in the cases provided for in
Chapter XII, Foodstuffs, and Chapter
XVII, Environment protection, of Annex
II, Technical regulations, standards, tes-
ting and certification, to the EEA Agree-
ment;

(h) take decisions in cases where an EFTA
State has referred to the Standing Com-
mittee a decision of the EFTA Surveillan-
ce Authority regarding safeguard measu-
res, in the cases provided for in Chapter
XI1I, Foodstuffs, and XIII, Medicinal pro-
ducts, of Annex II, Technical regulations,
standards, testing and certification, to the
EEA Agreement;

(i) take decisions in cases where an EFTA
State has requested it to annul or amend
a decision by the EFTA Surveillance Aut-
hority, in the cases provided for in Annex
V, Free movement of workers, to the EEA
Agreement;

() examine matters relative to capital move-
ments and prepare reports thereon in ca-
ses where, according to the acts referred
to in Annex XII to the EEA Agreement,
the EC Monetary Committee carries out
such tasks;

(k) settle disputes between the EFTA States,
in the cases provided for in Annex XIII te
the EEA Agreement.

2. The Standing Committee shall, unless ot-
herwise agreed with the EC Commission,

concurrently with the EC Commission prepa-
re, as appropriate, reports, assessments or the
like with regard to the EFTA States, in the ca-
ses which are directly related to the functions
of the Standing Committee set out in Protocol
1 to this Agreement and which through the
application of paragraph 5 of Protocol 1 to the
EEA Agreement follow from the acts referred
to in the Annexes to that Agreement. The
Standing Committee shall consult, and ex-
change views with, the EC Commission du-
ring the preparation of their respective re-
ports, copies bf which are to be sent to the
EEA Joint Committee.

3. Furthermore, the Standing Committee
shall also carry out other tasks assigned to it
in the EEA Agreement.

Article 4

1. Each EFTA State shall be represented in
the Standing Committee and shall have one
vote.

2. The Standing Committee can meet at the
level of Ministers or High Officials. Meetings
at other levels will be held in such subcom-
mittees and other bodies as set up pursuant to
Article 5(1).

Article 5

1. The Standing Committee may decide to
set up subcommittees and other bodies to as-
sist it in accomplishing its tasks.

2. The Standing Committee may also, on a
proposal from the EFTA Surveillance Autho-
rity, set up new committees, or designate alre-
ady existing committees, to assist the EFTA
Surveillance Authority in carrying out its
functions under the EEA Agreement as well
as under the Agreement between the EFTA
States on the establishment of a surveillance
authority and a court of justice.

Article 6

1. In exercising its responsibilities under
Article 3, the Standing Committee may take
decisions, which shall be binding on all EFTA
States, and may make recommendations to
EFTA States.

2. Decisions and recommendations of the
Standing Committee shall be made by unani-
mous vote, unless otherwise provided for in
the Annex to this Agreement. Decisions or re-
commendations shall be regarded as unani-
mous unless any EFTA State casts a negative
vote. Decisions and recommendations which
are to be made by majority vote require the af-
firmative vote of the majority of the EFTA
States.

3. Decisions of the Standing Committee
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shall be published in accordance with the pro-
visions of the EEA Agreement.

Article 7

The Standing Committee shall adopt its ru-
les of procedure.

Article 8

The Secretariat services for the Standing
Committee shall be provided by the EFTA Se-
cretariat.

Article 9

The Standing Committee may seek the ad-
vice of a committee consisting of the mem-
bers of Parliament of the EFTA States who
are members of the EEA Joint Parliamentary
‘Committee and the advice of the EFTA Con-
sultative Committee.

Each of these Committees may furthermore
express its views to the Standing Committee
on any matter of relevance for the functioning
and development of the EEA.

Article 10

The Protocols and the Annex to this Agree-
ment shall form an integral part thereof.

Article 11

An amendment to this Agreement shall be
submitted to the EFTA States for acceptance
if it is approved by decision of the Standing
Committee and it shall enter into force provi-
ded it is accepted by all EFTA States.

Instruments of acceptance shall be deposi-
ted with the Government of Sweden which
shall notify all other EFTA States. :

Article 12

1. Any EFTA State which withdraws from
the EEA Agreement shall ipso facto cease to
be a Party to the present Agreement on the sa-
me day as that withdrawal takes effect.

2. Any EFTA State which accedes to the
European Community shall ipso facto cease
to be a Party to the present Agreement on the
same day as that accession takes effect.

3. The Governments of the remaining EF-
TA States shall, by common accord, decide on
the necessary amendments to be made to the
present Agreement.

Article 13
Any EFTA State acceding to the EEA Agre-
ement shall accede to the present Agreement
on such terms and conditions as may be laid
down by common accord by the EFTA States.
The instrument of accession shall be deposi-

ted with the Government of Sweden which
shall notify the other EFTA States.

Article 14

1. This Agreement, drawn up in a single co-
py and authentic in the English language,
shall be ratified by the Contracting Parties in
accordance with their respective constitutio-
nal requirements.

Before the entry into force of this Agree-
ment, it shall also be drawn up and authenti-
cated in Finnish, French, German, Icelandic,
Italian, Norwegian and Swedish.

2. This Agreement shall be deposited with
the Government of Sweden which shall trans-
mit a certified copy to each EFTA State.

The instruments of ratification shall be de-
posited with the Government of Sweden
which shall notify all other EFTA States.

3. This Agreement shall enter into force on
1 January 1993 provided that the EEA Agree-
ment enters into force on that day and provi-
ded that the instruments of ratification of the
present Agreement have been deposited by
all EFTA States.

If the EEA Agreement does not enter into
force on that day the present Agreement shall
enter into force on the day the EEA Agree-
ment enters into force or when all instru-
ments of ratification of the present Agree-
ment have been deposited by all EFTA States,
whichever day is the later.

PROTOCOL 1

ON THE FUNCTIONS AND POWERS OF
THE STANDING COMMITTEE WHICH,
THROUGH THE APPLICATION OF PRO-
TOCOL 1 TO THE EEA AGREEMENT,
FOLLOW FROM THE ACTS REFERRED
TO IN THE ANNEXES TO THAT AGREE-
MENT

HAVING REGARD to the EEA Agreement
and, in particular, Protocol 1 thereto;

NOTING the references, in paragraph 4(d)
of Protocol 1 to the EEA Agreement, to the
EFTA Surveillance Authority and the Stan-
ding Committee;

FURTHER NOTING the reference, in para-
graph 4(d) of Protocol 1 to the EEA Agree-
ment, to procedures established among the
EFTA States;

WHEREAS for the proper application of
acts referred to in the Annexes to the EEA Ag-
reement, it is necessary to establish among
the EFTA States the functions corresponding
to those of the EC Commission which,
through the application of Protocol 1 to the
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EEA Agreement, should be carried out either
by the EFTA Surveillance Authority or the
Standing Committee, as well as to establish
the procedures to be applied among the EF-
TA States for that purpose;

Article 1

1. Where the acts referred to in the Annexes
to the EEA Agreement contain provisions on
procedures under which the EC Commission:

(a) shall summarize, compile or otherwise
prepare information received and/or dis-
tribute such information to the Member
States;

(b) deals with the management of lists, such
as lists of notified bodies, diplomas, etc;

(c) may update lists of entities;

(d) in the veterinary and phytosanitary field,
— shall designate at least one reference la-

boratory in each Member State;

(e) in the field of technical regulations, stan-
dards, testing and certification,

— is entrusted with functions relating to
standardization, such as issuing man-
dates to European standardization in-
stitutions and initiating procedures
concerning harmonized standards not
in conformity with the essential safety
requirements;

— deals with the management of confor-
mity assessment;

(® in the field of energy,

— shall consult quarterly with the Mem-
ber States;

(g) in the fields of free movement of workers,
mutual recognition of diplomas and voca-
tional training,

~ — shall or may instigate or coordinate ac-
tivities of, cooperate with, or take any
other common action with the Member
States;

(h) in the field of vocational training,

— shall draw up a structure of training le-
vels;

— shall determine the manner in which
information shall be drawn up and the
intervals at which it shall be communi-
cated as well as establish uniform crite-
ria for the assessment of the state of the
labour markets in the Member States;

— shall, on request, give coordination bo-
dies of the Member States all necessary
assistance and advice;

(i) in the field of environment,

— shall set up and keep at the disposal of

Member States a register containing in-
formation about accidents which have
occurred;

— shall set up a system of exchange of in-
formation;

— deals with the management and moni-
toring of Member States’ conformity to
certain specific objectives and require-
ments;

() in the field of company law,

— shall inform a Member State that it
must amend its legislation to comply
with the minimum capital as regards
public limited liability companies;

those and comparable functions shall,
among the EFTA States, be carried out by the
Standing Committee in accordance with the
procedures laid down in the acts referred to.

2. If the EC Commission is entrusted with
other comparable functions, the correspon-
ding functions shall also be carried out by the
Standing Committee.

PROTOCOL 2

ON INTERNAL PROCEDURES BETWE-
EN THE EFTA STATES FOR APPLICA-
TION OF MEASURES IN ACCORDANCE
WITH ARTICLE 43 OF THE EEA AGREE-
MENT

Article 1

1. An EFTA State which intends to take
measures in accordance with Article 43 of the
EEA Agreement shall in good time give noti-
ce thereof to the Standing Committee.

2. However, in cases of secrecy or urgency,
notice shall be given to the Standing Commit-
tee and to the other EFTA States at the latest
by the date of entry into force of the measu-
res.

Article 2

The Standing Committee shall examine the
situation and deliver an opinion regarding the
introduction of the measures. It shall keep the
situation under review, and may at any time
make, by majority vote, recommendations re-
garding the possible amendment, suspension
or abolition of the measures introduced or re-
garding any other measures to assist the EF-
TA State concerned to overcome its difficulti-
es.
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ANNEX

AS PROVIDED FOR IN ARTICLE 6(2)

The Standing Committee shall take deci-
sions and make recommendations by majori-
ty vote in the cases listed below, following
from the acts referred to in Annexes to the
EEA Agreement:

(@) under Article 3(1)(b) of this Agreement
concerning decisions in cases referred to
it under procedures to be established in
accordance with Article 3 of Protocol 1 to
the Agreement between the EFTA States
on the Establishment of a Surveillance
Authority and a Court of Justice, in the
cases specified in the Appendix;

(b) under Article 3(1)(e) of this Agreement
concerning the procedure set out in Pro-
tocol 2;

(¢) under Article 3(1)(f), when laying down
the necessary procedures on notification
of diseases as well as on cooperation bet-
ween administrative authorities of the
EFTA States and on cooperation between
the latter and the EFTA Surveillance Aut-
hority and/or the Standing Committee, in
accordance with Chapter I of Annex I to
the EEA Agreement;

(d) when authorizing derogations concer-
ning certain requirements with regard to
particular products, as specified in Chap-
ter I of Annex I to the EEA Agreement;

(e) under Article 1(1)(d) of Protocol 1 to this
Agreement, when designating reference
laboratories in the EFTA States;

(f) under Article 3(1)(g) of this Agreement
when extending the time period during
which an EFTA State may maintain a sa-
feguard measure or a derogation from a
provision of an act;

(g8) under Article 3(1)(h) of this Agreement
when taking decisions in cases regarding
safeguard measures referred to it by an
EFTA State;

(h) under Article 3(1)(i) of this Agreement
when taking decisions in cases where an
EFTA State has requested it to annul or
amend a decision by the EFTA Surveil-
lance Authority;

(i) under Article 3(1)(k) of this Agreement
when settling disputes, as specified in
Annex XIII to the EEA Agreement.

APPENDIX

AS PROVIDED FOR IN THE ANNEX TO
THIS AGREEMENT

The Standing Committee shall take the de-
cisions provided for in subparagraph (a) of the
Annex to this Agreement, concerning cases
referred to it under procedures to be establis-
hed in accordance with Article 3 of Protocol 1
to the Agreement between the EFTA States
on the Establishment of a Surveillance Aut-
hority and a Court of Justice, by majority vote
in the following cases:

"(a) Inthe veterinary and phytosanitary field:

(i) when deciding whether a precautio-
nary measure or safeguard measure
taken by an EFTA State was justifi-
ed; .

(i) when, before an exemption or der-
ogation from a provision of an act is
granted or undertaken by an EFTA
State, agreeing or authorizing that
State to do so;

(iii) when giving approvals, or the like, or
making recommendations, regarding
plans, programmes, emergency vac-
cinations, high-risk areas, etc.;

(b) Inthe veterinary field, when adopting ap-
propriate measures in the case of dispu-
tes;

(c) In the field of technical regulations, stan-
dards, testing and certification, when de-
ciding whether national technical specifi-
cations shall enjoy a presumption of con-
formity with the essential safety require-
ments;

(d) In the field of foodstuffs, when deciding
whether certain conditions are satisfied;

(e) In the field of dangerous substances:

(i) when deciding on additional infor-
mation or amendments in study pro-
grammes to protect man-4nd the en-
vironment;

(ii) when deciding whether and, if so,
under what conditions actions taken
by an EFTA State may be continued
or repeated;

(iii) when taking the appropriate measu-
res regarding Good Laboratory Prac-
tices (GLP) compliance.
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AGREED MINUTE
OF THE NEGOTIATIONS FOR AN AG-
REEMENT ON A STANDING COMMIT-
TEE OF THE EFTA STATES

The Contracting Parties agreed that:

Ad Article 4

the Standing Committee may meet whene-
ver necessary.

RECORD OF UNDERSTANDING RE-
GARDING THE AGREEMENT ON A
STANDING COMMITTEE OF THE EFTA
STATES

The Annex

It is the understanding of the Contracting
Parties that, at the entry into force of the Ag-
reement, the following Articles of the acts re-
ferred to in the Annexes to the EEA Agree-
ment are covered by the respective subpara-
graphs of the Annex:

ad subparagraph (d)

when authorizing derogations concerning
certain requirements with regard to particu-
lar products, as specified in Chapter I of An-
nex I to the EEA Agreement, in accordance
with: ’

— Article 6(2) of Council Directive 64/433/
EEC, see point 18 in Chapter I of Annex I
to the EEA Agreement,

ad subparagraph (e)

under Article 1(1)(d) of Protocol 1 to this Ag-
reement when designating the necessary refe-
rence laboratories in each EFTA State, in ac-
cordance with:

— Article 8(1) of Council Directive 64/433/
EEC, see point 18 in Chapter I of Annex I
to the EEA Agreement;

— Article 5(3) of Council Directive 89/437/
EEC, see point 23 in Chapter I of Annex I
to the EEA Agreement;

ad subparagraph (f)

under Article 3(1)(g) of this Agreement
when extending the time period during
which an EFTA State may maintain a safegu-
ard measure or a derogation from a provision
of an act, in accordance with:

— Article 1(3) of Council Directive of 23 Octo-
ber 1962, see point 1 in Chapter XII of An-
nex II to the EEA Agreement;

— Article 4(2) of Council Directive 64/54/EEC,
see point 2 in Chapter XII of Annex II to
the EEA Agreement;

— Article 3(2) of Council Directive 70/357/
EEC, see point 5 in Chapter XII of Annex
II to the EEA Agreement;

— Article 5@3) of Council Directive 73/241/
EEC, see point 6 in Chapter XII of Annex
II to the EEA Agreement;

— Article 5(2) of Council Directive 74/329/
EEC, see point 8 in Chapter XII of Annex
II to the EEA Agreement;

— Article 2(8) of Council Directive 75/716/
EEC as amended by Council Directive 87/
219/EEC, see point 1 in Chapter XVII of
Annex II to the EEA Agreement;

— Articles 2(2) and 3(2) of Council Directive
85/210/EEC, see point 3 in Chapter XVII of
Annex II to the EEA Agreement;

ad subparagraph (g)

under Article 3(1)(h) of this Agreement
when taking decisions in cases regarding sa-
feguard measures referred to it by an EFTA
State, in accordance with:

— Article 8(2) of Council Directive 90/642/
EEC, see point 54 in Chapter XII of Annex
II to the EEA Agreement;

— Article 9(2) of Council Regulation (EEC)
2377/90, see point 14 in Chapter XIII of An-
nex II to the EEA Agreement;

ad subparagraph (h)

under Article 3(1)(i) of this Agreement when
taking decisions in cases where an EFTA Sta-
te has requested it to annul or amend a deci-
sion by the EFTA Surveillance Authority, in
accordance with:

— Article 20(3), second subparagraph, of
Council Regulation (EEC) 1612/68, see
point 2 in Annex V to the EEA Agreement.

The Appendix

" It is the understanding of the Contracting
Parties that, at the entry into force of the Ag-
reement, the following Articles of the acts re-
ferred to in the Annexes to the EEA Agree-
ment are covered by the respective subpara-
graphs of the Appendix:

ad subparagraph (a)
in the veterinary and phytosanitary field:

(i) when deciding whether a precautionary
measure or safeguard measure taken by
an EFTA State was justified, in accordan-
ce with:

— Article 13(3), third subparagraph, of
Council Directive 85/511/EEC, see
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point 12 in Chapter I of Annex I to the
EEA Agreement;

when, before an exemption or derogation
from a provision of an act is granted or
undertaken by an EFTA State, agreeing
or authorizing that State to do so, in ac-
cordance with:

Articles 3(13) to (15), 9(2) third senten-
ce, and (3), 9a(1) and (2), first subpara-
graph, and (3), and 10 of Council Direc-
tive 64/432/EEC, see point 1 in Chapter
I of Annex I to the EEA Agreement;
Articles 7(2), third sentence, and (3),
and 8 of Council Directive 91/68/EEC,
see point 2 in Chapter I of Annex I to
the EEA Agreement;

Article 4(6), second subparagraph,
third sentence, and third subpara-
graph, of Council Directive 90/426/
EEC, see point 3 in Chapter I of Annex
Ito the EEA Agreement;

Articles 13(2), third sentence, and (3)
and 14(2) and (3) of Council Directive
90/539/EEC, see point 4 in Chapter I of
Annex I to the EEA Agreement;
Articles 12(2), third sentence, and (3),
13(2) and (3), second sentence, and 14
(1)(a), second subparagraph, of Coun-
cil Directive 91/67/EEC, see point 5 in
Chapter I of Annex I to the EEA Agre-
ement;

Article 3(a) of Council Directive 89/556/
EEC, see point 6 in Chapter I of Annex
Ito the EEA Agreement;

Article 4(2) of Council Directive 88/407/
EEC, see point 7 in Chapter I of Annex
Ito the EEA Agreement;

Article 3(2) of Council Directive 90/429/
EEC, see point 8 in Chapter I of Annex
Ito the EEA Agreement;

Articles 8a(1) to (3) of Council Directi- ‘

ve 72/461/EEC, see point 9 in Chapter I
of Annex I to the EEA Agreement;
Articles 7a(1) to (3) of Council Directi-
ve 80/215/EEC, see point 11 in Chapter
I of Annex I to the EEA Agreement;
Article 14(7), fourth subparagraph, of
Council Directive 80/217/EEC, see
point 14 in Chapter I of Annex I to the
EEA Agreement;

Articles 4(B), 6(1)(f), 13(1) and (2) and
Annex I, Chapter VI(69), of Council
Directive 64/433/EEC, see point 18 in
Chapter I of Annex I to the EEA Agre-
ement,;

Article 2(2), last subparagraph, of
Council Directive 91/498/EEC, see
point 19 in Chapter I of Annex I to the
EEA Agreement;

Annex I, Chapter III(12) of Council Di-

rective 71/118/EEC, see point 20 in
Chapter I of Annex I to the EEA Agre-
ement;

Article 9, first subparagraph, and An-
nex A, Chapter I1(20), of Council Di-
rective 77/99/EEC, see point 21 in
Chapter I of Annex I to the EEA Agre-
ement;

Article 7(1), third subparagraph, and
Annex, Chapter III(8), of Council Di-
rective 89/437/EEC, see point 23 in
Chapter I of Annex I to the EEA Agre-
ement;

Annex, Chapter IV(IV)(2), first subpa-
ragraph, of Council Directive 91/493/
EEC, see point 24 in Chapter I of An- .
nex I to the EEA Agreement;

Article 10(1), second subparagraph,
and Annex A, Chapter V(6), of Council
Directive 85/397/EEC, see point 31 in
Chapter I of Annex I to the EEA Agre-
ement;

Article 7, sixth subparagraph, and An-
nex II, Chapter II(6)(c), of Council Di-
rective 90/667/EEC, see point 32 in
Chapter I of Annex I to the EEA Agre-
ement;

Article 4(2) of Council Directive 79/373/
EEC, see point 4 in Chapter II of An-
nex I to the EEA Agreement;

Articles 10(1) and (3), and 17(1) of
Council Directive 66/400/EEC, see
point 1 in Chapter III of Annex I to the
EEA Agreement;

Articles 2(1b), first sentence, 9(1) and
3), 14(3), last subparagraph, 14a, 17(1),
23a, Annex IV(A)I)(a), last subpara-
graph, Annex IV(A)(I)(b), last subpara-
graph, and Annex V(A), last subpara-
graph, of Council Directive 66/401/
EEC, see point 2 in Chapter III of An-
nex I to the EEA Agreement;

Articles 2(1b), first sentence, 9(1), 11,
13, 14(3), last subparagraph, 14a, 17(1),
23a, Annex IV(A), last subparagraph,
and Annex V(A), last subparagraph, of
Council Directive 66/402/EEC, see
point 3 in Chapter III of Annex I to the
EEA Agreement;

Articles 2(1Db), first sentence, 9(1), 13(3),
last subparagraph, 16(1), 22, Annex IV
(A)(a), last subparagraph, Annex IV(A)
(b), last subparagraph, and Annex
V(A), last subparagraph, of Council Di-
rective 69/208/EEC, see point 4 in
Chapter III of Annex I to the EEA Ag-
reement;

Articles 15(2) and 19 of Council Direc-
tive 70/457/EEC, see point 5 in Chapter
IIT of Annex I to the EEA Agreement;
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— Articles 2(1b), first sentence, 16(2), 18,
25(1) and (3), 30(2), 33(1) and 42 of
Council Directive 70/458/EEC, see
point 6 in Chapter III of Annex I to the
EEA Agreement;

((iii) when giving approvals, or the like, or ma-
king recommendations, regarding plans,
programmes, emergency vaccinations,
high-risk areas, etc., in accordance with:
— Article 9(2), first and second sentence,

and (3) of Council Directive 64/432/
EEC, see point 1 in Chapter I of Annex
Ito the EEA Agreement;

— Article 7(2), first and second sentence,
and (3), Annex A, Chapter I(I)C)@3),
and Annex A, Chapter I(II) of Council
Directive 91/68/EEC, see point 2 in
Chapter I of Annex I to the EEA Agre-
ement;

— Article 4(6), second subparagraph, first
and second sentence, and third subpa-
ragraph, of Council Directive 90/426/
EEC, see point 3 in Chapter I of Annex
I to the EEA Agreement;

— Articles 3(2) and (3), 12(2), and 13(2),
first and second sentences, and (3) of
Council Directive 90/539/EEC, see
point 4 in Chapter I of Annex I to the
EEA Agreement;

— Articles 5(2), first and second senten-
ces, 6(2), 10(2), and 12(2), first and se-
cond sentences, and (3) of Council Di-
rective 91/67/EEC, see point 5 in Chap-
ter I of Annex I to the EEA Agree-
ment,;

— Article 13(3), second subparagraph, of
Council Directive 85/511/EEC, see
point 12 in Chapter I of Annex I to the
EEA Agreement;

— Article 5(4) of Council Directive 90/423/
EEC, see point 13 in Chapter I of An-
nex I to the EEA Agreement;

— Article 14a(3) of Council Directive 80/
217/EEC, see point 14 in Chapter I of
Annex I to the EEA Agreement;

— Articles 4(2) to (5) and 5(1), third sub-
paragraph, of Council Directive 86/469/
EEC, see point 29 in Chapter I of An-
nex I tc the EEA Agreement;

— Article 8(3) and (4) of Commission De-
cision 85/446/EEC, see point 62 in
Chapter I of Annex I to the EEA Agre-
ement;

ad subparagraph (b)

in the veterinary field, when adopting ap-
propriate measures in the case of disputes, in
accordance with:

— Article 11(1), sixth and seventh subpara-
graphs, of Council Directive 86/469/EEC,
see point 29 in Chapter I of Annex I to the
EEA Agreement;

— Article 2(2) of Council Directive 87/328/
EEC, see point 81 in Chapter I of Annex I
to the EEA Agreement;

— Article 2(2) of Council Directive 90/118/
EEC, see point 90 in Chapter I of Annex I
to the EEA Agreement;

ad subparagraph (c)

in the field of technical regulations, stan-
dards, testing and certification, when deci-
ding whether national technical specifica-
tions shall enjoy a presumption of conformity
with the essential safety requirements, in ac-
cordance with:

— Article 8(2) of Council Directive 86/594/
EEC, see point 3 in Chapter IV of Annex II
to the EEA Agreement;

ad subparagraph (d)

in the field of foodstuffs, when deciding
whether certain conditions are satisfied, in ac-
cordance with:

- Articles 6(4)(d) and 9(4) of Council Directi-

ve 79/112/EEC, see point 18 in Chapter XII
of Annex II to the EEA Agreement;

— Article 1(4)(b) of Council Directive 90/496/
EEC, see point 53 in Chapter XII of Annex
II to the EEA Agreement;

ad subparagraph (e)
in the field of dangerous substances:

(i) when deciding on additional information
or amendments in study programmes to
protect man and the environment, in ac-
cordance with:

— Article 10(2) of Council Directive 67/
548/EEC, see point 1 in Chapter XV of
Annex II to the EEA Agreement;

(ii) when deciding whether and, if so, under
what conditions actions taken by an EF-
TA State may be continued or repeated,
in accordance with:

— Article 7(2) of Council Directive 79/117/
EEC, see point 6 in Chapter XV of An-
nex II to the EEA Agreement,;

(iii) when taking the appropriate measures re-
garding Good Laboratory Practices
(GLP) compliance, in accordance with:

— Article 6(2) of Council Directive 88/320/
EEC, see point 9 in Chapter XV of An-
nex II to the EEA Agreement.










1991-92

St.prp. nr. 101 127

Om samtykke til ratifikasjon av EFTA-avtalen om Overvékingsorganet og Domstolen,
og EFTA-avtalen om Den faste komité

Community and the Treaty establishing the
European Coal and Steel Community in so far
as they are identical in substance to the provi-
sions of the EEA Agreement or to the provi-
sions of Protocols 1 to 4 and the provisions of
the acts corresponding to those listed in An-
nexes I and II to the present Agreement.

PART II
The EFTA Surveillance Authority
Article 4

An independent surveillance authority
among the EFTA States, the EFTA Surveil-
lance Authority, is hereby established.

Article 5

1. The EFTA Surveillance Authority shall,
in accordance with the provisions of this Ag-
reement and the provisions of the EEA Agree-
ment and in order to ensure the proper func-
tioning of the EEA Agreement:

(@) ensure the fulfilment by the EFTA States
of their obligations under the EEA Agree-
ment and this Agreement;

(b) ensure the application of the rules of the
EEA Agreement on competition;

(c) monitor the application of the EEA Agre-
ement by the other Contracting Parties to
that Agreement.

2. To this end, the EFTA Surveillance Aut-
hority shall:

(a) take decisions and other measures in ca-
ses provided for in this Agreement and in
the EEA Agreement;

(b) formulate recommendations, deliver opi-
nions and issue notices or guidelines on
matters dealt with in the EEA Agree-
ment, if that Agreement or the present
Agreement expressly so provides or if the
EFTA Surveillance Authority considers it
necessary;

(¢) carry out cooperation, exchange of infor-
mation and consultations with the Com-
mission of the European Communities as
provided for in this Agreement and the
EEA Agreement;

(d) carry out the functions which, through-

the application of Protocol 1 to the EEA
Agreement, follow from the acts referred
to in the Annexes to that Agreement, as
specified in Protocol 1 to the present Ag-
reement.

Article 6

In accordance with the provisions of this
Agreement and the EEA Agreement, the EF-
TA Surveillance Authority may, in carrying
out the duties assigned to it, request all the
necessary information from the Governments
and competent authorities of the EFTA States
and from undertakings and associations of
undertakings.

Article 7

The EFTA Surveillance Authority shall
consist of seven members, who shall be cho-
sen on the grounds of their general competen-
ce and whose independence is beyond doubt.

Only nationals of EFTA States may be
members of the EFTA Surveillance Authori-

ty.

Article 8

The members of the EFTA Surveillance
Authority shall be completely independent in
the performance of their duties. They shall
neither seek nor take instructions from any
Government or other body. They shall refrain
from any action incompatible with their duti-
es. Each EFTA State undertakes to respect
this principle and not to seek to influence the
members of the EFTA Surveillance Authority
in the performance of their tasks.

The members of the EFTA Surveillance
Authority shall not, during their term of offi-
ce, engage in any other occupation, whether
gainful or not.

When entering upon their duties they shall
give a solemn undertaking that, both during
and after their term of office, they will respect
the obligations arising therefrom and in parti-
cular their duty to behave with integrity and
discretion as regards the acceptance, after
they have ceased to hold office, of certain ap-
pointments or benefits. In the event of any
breach of these obligations, the EFTA Court
may, on application by the EFTA Surveillan-
ce Authority, rule that the member concerned
be, according to the circumstances, either
compulsorily retired or deprived of his right
to a pension or other benefits in its stead.

Article 9

The members of the EFTA Surveillance
Authority shall be appointed by common ac-
cord of the Governments of the EFTA States.

Their term of office shall be four years. It
shall be renewable.

Article 10

Apart from normal replacement, or death,
the duties of a member of the EFTA Surveil-
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lance Authority shall end when he resigns or
is compulsorily retired. The vacancy thus cau-
sed shall be filled for the remainder of the
member’s term of office.

Article 11

If a member of the EFTA Surveillance Aut-
hority no longer fulfils the conditions requi-
red for the performance of his duties or if he
has been guilty of serious misconduct, the
EFTA Court may, on application by the EFTA
Surveillance Authority, compulsorily retire
him.

Article 12
The President of the EFTA Surveillance
Authority shall be appointed from among its
members for a period of.two years by com-
mon accord of the Governments of the EFTA
States.

Article 13

The EFTA Surveillance Authority shall
adopt its own rules of procedure.

Article 14

The EFTA Surveillance Authority shall ap-
point officials and other servants to enable it
to function.

The EFTA Surveillance Authority may con-
sult experts or decide to set up such commit-
tees and other bodies as it considers necessa-
ry to assist it in accomplishing its tasks.

In the performance of their duties, officials
and other servants of the EFTA Surveillance

Authority shall neither seek nor accept in- -

structions from any Government or from any
body external to the EFTA Surveillance Aut-
hority.

Members of the EFTA Surveillance Autho-
rity, officials and other servants thereof as
well as members of committees shall be re-
quired, even after their duties have ceased,
not to disclose information of the kind cove-
red by the obligation of professional secrecy,
in particular information about undertakings,
their business relations or their cost compo-
nents.

Article 15
The EFTA Surveillance Authority shall act
by majority of its Members. In the event of an
equal number of votes, the President shall ha-
ve a casting vote.
The rules of procedure shall determine the
quorum.

Article 16

Decisions of the EFTA Surveillance Autho-
rity shall state the reasons on which they are
based.

Article 17

Save as otherwise provided in this Agree-
ment or in the EEA Agreement, decisions of
the EFTA Surveillance Authority shall be no-
tified to those to whom they are addressed
and shall take effect upon such notification.

Article 18

Decisions of the EFTA Surveillance Autho-
rity shall be published in accordance with the
provisions of this Agreement and of the EEA
Agreement.

Article 19

Decisions of the EFTA Surveillance Autho-
rity which impose a pecuniary obligation on
persons other than States, shall be enforcea-
ble in accordance with Article 110 of the EEA
Agreement.

Article 20

Individuals and economic operators shall
be entitled to address and be addressed by the
EFTA Surveillance Authority in any official
language of the EFTA States and the Europe-
an Communities as regards notifications, ap-
plications and complaints. This shall also co-
ver all instances of a proceeding, whether it
be opened on notification, application or
complaint or ex officio by the EFTA Surveil-
lance Authority.

Article 21

The EFTA Surveillance Authority shall an-
nually publish a general report on its activiti-
es.

PART III

The EFTA States’ Fulfilment of their
obligations under the EEA agreement and
the Present Agreement
Article 22

In order to ensure the proper application of
the EEA Agreement, the EFTA Surveillance
Authority shall monitor the application of the
provisions of the EEA Agreement and of the
present Agreement by the EFTA States.

Article 23

The EFTA Surveillance Authority shall, in
accordance with Articles 22 and 37 of this Ag-
reement and Articles 65(1) and 109 of, and An-
nex XVI to, the EEA Agreement as well as
subject to the provisions contained in Proto-
col 2 to the present Agreement, ensure that
the provisions of the EEA Agreement concer-
ning procurement are applied by the EFTA
States.
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Article 24

The EFTA Surveillance Authority shall, in
accordance with Articles 49, 61 to 64 and 109
of, and Protocols 14, 26, 27, and Annexes XIII,
section I(iv), and XV to, the EEA Agreement,
as well as subject to the provisions contained
in Protocol 3 to the present Agreement, give
effect to the provisions of the EEA Agreement
concerning State aid as well as ensure that
those provisions are applied by the EFTA Sta-
tes.

In application of Article 5(2)(b), the EFTA
Surveillance Authority shall, in particular,
upon the entry into force of this Agreement,
adopt acts corresponding to those listed in
Annex 1. ’

Article 25

The EFTA Surveillance Authority shall, in
accordance with Articles 53 to 60 and 109 of,
and Protocols 21 to 25 and Annex XIV to, the
EEA Agreement, as well as subject to the pro-
visions contained in Protocol 4 to the present
Agreement, give effect to the provisions of the
EEA Agreement relating to the implementa-
tion of the competition rules applicable to un-
dertakings as well as ensure that those provi-
sions are applied. _

In application of Article 5(2)(b), the EFTA
Surveillance Authority shall, in particular,
upon the entry into force of this Agreement,
adopt acts corresponding to those listed in
Annex II.

Article 26

Provisions governing the cooperation, ex-
change of information and consultation bet-
ween the EFTA Surveillance Authority and
the Commission of the European Communiti-
es concerning the application of the EEA Ag-
reement are laid down in Article 109 as well as
in Articles 58 and 62(2) of, and Protocols 1, 23,
24, and 27 to, the EEA Agreement.

PARTIV
The EFTA Court
Article 27

A court of justice of the EFTA States, herei-
nafter referred to as the EFTA Court, is her-
eby established. It shall function in accordan-
ce with the provisions of this Agreement and
of the EEA Agreement.

Article 28

The EFTA Court shall consist of seven jud-
ges.

9

Article 29

The EFTA Court shall sit in plenary session.
Decisions of the Court shall be valid only
when an uneven number of its members is sit-
ting in the deliberations. Decisions of the
Court shall be valid if five members are sit-
ting. At the request of the Court, the Govern-
ments of the EFTA States may, by common
accord, allow it to establish chambers.

Article 30

The Judges shall be chosen from persons
whose independence is beyond doubt and
who possess the qualifications required for
appointment to the highest judicial offices in
their respective countries or who are juriscon-
sults of recognized competence. They shall be
appointed by common accord of the Govern-
ments of the EFTA States for a term of six ye-
ars.

Every three years there shall be a partial re-
placement of the Judges. Three and four Jud-
ges shall be replaced alternately. The three
Judges to be replaced after the first three ye-
ars shall be determined by lot.

Retiring Judges shall be eligible for reap-
pointment.

The Judges shall elect the President of the
EFTA Court from among their number for a
term of three years. He may be re-elected.

Article 31

If the EFTA Surveillance Authority consi-
ders that an EFTA State has failed to fulfil an
obligation under the EEA Agreement or of
this Agreement, it shall, unless otherwise pro-
vided for in this Agreement, deliver a reaso-
ned opinion on the matter after giving the
State concerned the opportunity to submit its
observations.

If the State concerned does not comply
with the opinion within the period laid down
by the EFTA Surveillance Authority, the lat-
ter may bring the matter before the EFTA
Court.

Article 32

The EFTA Court shall have jurisdiction in
actions concerning the settlement of disputes
between two or more EFTA States regarding
the interpretation or application of the EEA
Agreement, the Agreement on a Standing
Committee of the EFTA States or the present
Agreement.

Article 33

The EFTA States concerned shall take the
necessary measures to comply with the judg-
ments of the EFTA Court.
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Article 34

The EFTA Court shall have jurisdiction to
give advisory opinions on the interpretation
of the EEA Agreement.

Where such a question is raised before any
court or tribunal in an EFTA State, that court
or tribunal may, if it considers it necessary to
enable it to give judgment, request the EFTA
Court to give such an opinion.

An EFTA State may in its internal legisla-
tion limit the right to request such an adviso-
ry opinion to courts and tribunals against
whose decisions there is no judicial remedy
under national law. :

Article 35

The EFTA Court shall have unlimited juris-
diction in regard to penalties imposed by the
EFTA Surveillance Authority.

Article 36

The EFTA Court shall have jurisdiction in
actions brought by an EFTA State against a
decision of the EFTA Surveillance Authority
on grounds of lack of competence, infringe-
ment of an essential procedural requirement,
or infringement of this Agreement, of the
EEA Agreement or of any rule of law relating
to their application, or misuse of powers.

Any natural or legal person may, under the
same conditions, institute proceedings before
the EFTA Court against a decision of the EF-
TA Surveillance Authority addressed to that
person or against a decision addressed to an-
other person, if it is of direct and individual
concern to the former.

The proceedings provided for in this Article
shall be instituted within two months of the
publication of the measure, or of its notifica-
tion to the plaintiff, or, in the absence thereof,
of the day on which it came to the knowledge
of the latter, as the case may be.

If the action is well founded the decision of
the EFTA Surveillance Authority shall be de-
clared void.

Article 37

Should the EFTA Surveillance Authority,
in infringement of this Agreement or the pro-
visions of the EEA Agreement, fail to act, an
EFTA State may bring an action before the
EFTA Court to have the infringement esta-
blished. -

The action shall be admissible only if the
EFTA Surveillance Authority has first been
called upon to act. If, within two months of
being so called upon, the EFTA Surveillance
Authority has not defined its position, the ac-

tion may be brought within a further period
of two months.

Any natural or legal person may, under the
conditions laid down in the preceding para-
graphs, complain to the EFTA Court that the
EFTA Surveillance Authority has failed to
address to that person any decision.

Article 38

If a decision of the EFTA Surveillance Aut-
hority has been declared void or if it has been
established that the EFTA Surveillance Aut-
hority, in infringement of this Agreement or
of the provisions of the EEA Agreement, has
failed to act, the EFTA Surveillance Authority
shall take the necessary measures to comply
with the judgment.

This obligation shall not affect any obliga-
tion which may result from the application of
Article 46, second paragraph.

Article 39

Save as otherwise provided for in Protocol 7
to this Agreement, the EFTA Court shall have
jurisdiction in actions against the EFTA Sur-
veillance Authority relating to compensation
for damage provided for in Article 46, second
paragraph.

Article 40

Actions brought before the EFTA Court
shall not have suspensory effect. The EFTA
Court may, however, if it considers that cir-
cumstances so require, order that application
of the contested act be suspended.

Article 41

The EFTA Court may in any case before it
prescribe any necessary interim measures.

PARTV
General and Final Provisions
Article 42

The Protocols and Annexes to this Agree-
ment shall form an integral part thereof.

Article 43

1. The Statute of the EFTA Court is laid
down in Protocol 5 to this Agreement.

2. The EFTA Court shall adopt its rules of
procedure to be approved by the Govern-
ments of the EFTA States by common accord.

Article 44

1. The legal capacity, privileges and immu-
nities to be recognized and granted by the EF-

" TA States in connection with the EFTA Sur-
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veillance Authority and the EFTA Court are
laid down in Protocols 6 and 7 to this Agree-
ment, respectively.

2. The EFTA Surveillance Authority and

the EFTA Court, respectively, may conclude

with the Government of the States in whose
territory their seats are situated an agreement
relating to the privileges and immunities to
be recognized and granted in connection with
it.

Article 45

The seat of the EFTA Surveillance Authori-
ty and the EFTA Court, respectively, shall be
determined by common accord of the Go-
vernments of the EFTA States.

Article 46

The contractual liability of the EFTA Sur-
veillance Authority shall be governed by the
law applicable to the contract in question.

In the case of non-contractual liability, the
EFTA Surveillance Authority shall, in accor-
dance with the general principles of law, ma-
ke goagd any damage caused by it, or by its
servants, in the performance of its duties.

Article 47

The Governments of the EFTA States shall,
on a proposal from the EFTA Surveillance
Authority and after consulting a committee
consisting of the members of Parliament of
the EFTA States who are members of the
EEA Joint Parliamentary Committee, each
year before 1 January by common accord es-
tablish a budget for the coming year and the
apportionment of those expenses between
the EFTA States.

The EFTA Surveillance Authority shall be
consulted before a decision modifying or
amending its proposal for a budget is adop-
ted.

Article 48

The Governments of the EFTA States shall,
on a proposal from the EFTA Court, each year
before 1 January by common accord establish
a budget for the EFTA Court for the coming
year and the apportionment of those expen-
ses between them.

Article 49

The Governments of the EFTA States may,
unless otherwise provided in this Agreement,
on a proposal from or after hearing the EFTA
Surveillance Authority, by common accord
amend the main Agreement as well as Proto-
cols 1 to 4 and 6 and 7. Such an amendment
shall be submitted to the EFTA States for ac-

ceptance and shall enter into force provided it
is approved by all EFTA States. Instruments
of acceptance shall be deposited with the Go-
vernment of Sweden which shall notify all ot-
her EFTA States.

Article 50

1. Any EFTA State which withdraws from
the EEA Agreement shall ipso facto cease to
be a Party to the present Agreement on the sa-
me day as that withdrawal takes effect.

2. Any EFTA State which accedes to the
European Community shall ipso facto cease
to be a Party to the present Agreement on the
same day as that accession takes effect.

3. The Governments of the remaining EF-
TA States shall, by common accord, decide on
the necessary amendments to be made to the
present Agreement.

Article 51

Any EFTA State acceding to the EEA Agre-
ement shall accede to the present Agreement
on such terms and conditions as may be laid
down by common accord by the EFTA States.
The instrument of accession shall be deposi-
ted with the Government of Sweden which
shall notify the other EFTA States.

Article 52

The EFTA States shall communicate to the
EFTA Surveillance Authority the measures
taken for the implementation of this Agree-
ment.

Article 53

1. This Agreement, drawn up in a single co-
py and authentic in the English language,
shall be ratified by the Contracting Parties in
accordance with their respective constitutio-
nal requirements.

Before the entry into force of this Agree-
ment, it shall also be drawn up and authenti-
cated in Finnish, French, German, Icelandic,
Italian, Norwegian and Swedish.

2. This Agreement shall be deposited with
the Government of Sweden which shall trans-
mit a certified copy to each EFTA State.

The instruments of ratification shall be de-
posited with the Government of Sweden
which shall notify all other EFTA States.

3. This Agreement shall enter into force on
1 January 1993 provided that the EEA Agree-
ment enters into force on that day and provi-
ded that the instruments of ratification of the
present Agreement have been deposited by
all EFTA States.

If the EEA Agreement does not enter into
force on that day the present Agreement shall
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enter into force on the day the EEA Agree-
ment enters into force or when all instru-
ments of ratification of the present Agree-
ment have been deposited by all EFTA States,
whichever day is the later.

PROTOCOL 1

ON THE FUNCTIONS AND POWERS OF
THE EFTA SURVEILLANCE AUTHORI-
TY WHICH, THROUGH THE APPLICA-
TION OF PROTOCOL 1 TO THE EEA
AGREEMENT, FOLLOW FROM THE
ACTS REFERRED TO IN THE ANNEXES
TO THAT AGREEMENT

HAVING REGARD to the EEA Agreement
and, in particular, Protocol 1 thereto;

NOTING that paragraphs 4(d) and 5 of Pro-
tocol 1 to the EEA Agreement contain refe-
rences to the EFTA Surveillance Authority
and the Standing Committee;

FURTHER NOTING that in paragraph 4(d)
of Protocol 1 to the EEA Agreement reference
is made to procedures established among the
EFTA States;

WHEREAS for the proper application of
acts referred to in the Annexes to the EEA Ag-
reement, it is necessary to establish among
the EFTA States the functions corresponding
to those of the EC Commission which,
through the application of Protocol 1 to the
EEA Agreement, should be carried out either
by the EFTA Surveillance Authority or the
Standing Committee, as well as to establish
the procedures to be applied among the EF-
TA States for that purpose;

Article 1

1. Where the acts referred to in the Annexes
to the EEA Agreement contain provisions on
procedures under which the EC Commission:

(@) informs a Member State whether a pre-
cautionary measure or a safeguard mea-
sure taken by a Member State was justifi-
ed;

(b) shall be consulted by a Member State be-
fore an exemption or derogation from a
provision of an act is granted or underta-
ken by that State;

(c) may, before an exemption or derogation
from a provision of an act is granted or
undertaken by a Member State, agree or
authorize that State to do so, including,
where necessary, to specify the condi-
tions under which the authorization is
granted or to lay down detailed rules con-
cerning its implementation,;

(d) shall, where necessary, hold consulta-
tions with the Member States concerned
or their competent authorities, in particu-
lar with a view to settling differences and
disputes and, as the case may be, propo-
sing appropriate solutions;

(e) inthe veterinary and phytosanitary field,
— may make or arrange for assessments,

tests and on-the-spot checks;

— may give approvals, or the like, or ma-
ke recommendations regarding plans,
programmes, emergency vaccinations,
high-risk areas, etc.;

— shall draw up lists, such as lists of ex-
perts, approved =zones, approved
farms, etc., and, as the case may be,
forward them to the Member States;

() in the veterinary field,

— may adopt appropriate measures in
the case of disputes;

(g8) in the field of technical regulations, stan-
dards, testing and certification,

— shall notify the Member States of na-
tional technical specifications in res-
pect of which there is a presumption of
conformity with the essential safety
requirements and, as the case may be,
initiate procedures when it considers
that such a presumption of conformity
must be withdrawn;

(h) in the field of foodstuffs,

— may decide whether certain condi-

tions are satisfied;
(i) inthe field of energy,

— shall implement the procedures provi-

ded for by Community law;
() in the field of procurement,

— may request information from the
Member States or their competent aut-
horities and/or shall determine the na-
ture of any additional statistical infor-
mation required;

— may establish lists of the categories of
activities or services which it consi-
ders to be covered by an exclusion;

— shall lay down the conditions under
which Contracting entities shall com-
municate to it the results of an awar-
ding procedure;

those and comparable functions shall for the
EFTA States be carried out by the EFTA Sur-
veillance Authority in accordance with the
procedures laid down in the acts referred to.

2. If the EC Commission is entrusted with
other comparable functions, the correspon-
ding functions shall also be carried out by the
EFTA Surveillance Authority.
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Article 2

1. The EFTA Surveillance Authority shall
receive information which an EFTA State or a
competent authority according to the EEA ru-
les shall submit to it and pass on that informa-
tion to the EC Commission.

2. The EFTA Surveillance Authority shall
further receive corresponding information
from the EC Commission for distribution to
the EFTA States or their competent authoriti-
es.

Article 3

— Where, in an act referred to in the Annex-
es to the EEA Agreement containing the pro-
cedures described in Article 1, the EC Com-
mission shall submit a draft measure to be ta-
ken to, or otherwise consult, an EC commit-
tee, the EFTA Surveillance Authority shall,
according to corresponding procedures to be
laid down by the Standing Committee, con-
sult a corresponding committee, if any, set up
or designated in accordance with the Agree-
ment on a Standing Committee of the EFTA
States.

Article 4

_ The EFTA Surveillance Authority shall,
unless otherwise agreed with the EC Com-
mission, concurrently with the EC Commis-
sion prepare, as appropriate, reports, assess-
ments or the like with regard to the EFTA Sta-
tes, in the cases which through the applica-
tion of paragraph 5 of Protocol 1 to the EEA
Agreement follow from the acts referred to in
the Annexes to that Agreement and which are
not directly related to the functions of the
Standing Committee set out in Protocol 1 to
the Agreement on a Standing Committee of
the EFTA States. The EFTA Surveillance Aut-
hority shall consult, and exchange views
with, the EC Commission during the prepara-
tion of their respective reports, copies of
which are to be sent to the EEA Joint Com-
mittee.

PROTOCOL 2
ON THE FUNCTIONS AND POWERS OF
THE EFTA SURVEILLANCE AUTHORI-
TY IN THE FIELD OF PROCUREMENT

Article 1
1. Without prejudice to Article 31 of this
Agreement, the EFTA Surveillance Authority
may invoke the procedure for which the pre-
sent Article provides when, prior to a contract

being concluded, it considers that a clear and
manifest infringement of the provisions of the
EEA Agreement in the field of procurement
has been committed during a contract award
procedure falling within the scope of the acts
referred to in points 2 and 3 of Annex XVI to
the EEA Agreement.

2. The EFTA Surveillance Authority shall
notify the EFTA State and the contracting
authority concerned of the reasons which ha-
ve led it to conclude that a clear and manifest
infringement has been committed and requ-
est its correction.

3. Within 21 days of receipt of the notifica-
tion referred to in paragraph 2, the EFTA Sta-
te concerned shall communicate to the EFTA
Surveillance Authority:

(a) its confirmation that the infringement
has been corrected; or

(b) a reasoned submission as to why no cor-
rection has been made; or

(c) a notice to the effect that the contract
award procedure has been suspended eit-
her by the contracting authority on its
own initiative or on the basis of the po-
wers specified in Article 2(1)(a) of the act
referred to in point 5 of Annex XVI to the
EEA Agreement.

4. A reasoned submission in accordance
with paragraph 3(b) of this Article may rely
among other matters on the fact that the alle-
ged infringement is already the subject of ju-
dicial or other review proceedings or of a revi-
ew as referred to in Article 2(8) of the act refer-
red to in point 5 of Annex XVI to the EEA Ag-
reement. In such a case, the EFTA State shall
inform the EFTA Surveillance Authority of
the result of those proceedings as soon as it
becomes known.

5. Where notice has been given that a con-
tract award procedure has been suspended in
accordance with paragraph 3(c) of this Arti-
cle, the EFTA State shall notify the EFTA
Surveillance Authority when the suspension
is lifted or another contract procedure rela- .
ting in whole or in part to the same subject
matter is begun. That notification shall con-
firm that the alleged infringement has been
corrected or include a reasoned submission as
to why no correction has been made.

Article 2
1. Not later than 1 January 1996, the EFTA
Surveillance Authority shall, together with an
advisory committee composed of representa-
tives of the EFTA States, review the manner
in which the provisions of this Protocol and
the provisions of the act referred to in point 5
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of Annex XVI of the EEA Agreement have be-

en implemented and, if necessary, make pro- -

posals for amendments. The committee shall
have as Chairman a representative of the EF-
TA Surveillance Authority. The committee
shall be convened by its Chairman either on
his own initiative or at the request of one of its
members.

2. By 1 March each year the EFTA States
shall communicate to the EFTA Surveillance
Authority information on the operation of
their national review procedures during the
preceding calendar year. The nature of the in-
formation shall be determined by the EFTA
Surveillance Authority in consultation with
the advisory committee.

PROTOCOL 3

ON THE FUNCTIONS AND POWERS OF
THE EFTA SURVEILLANCE AUTHORI-
TY IN THE FIELD OF STATE AID

Article 1

1. The EFTA Surveillance Authority shall,
in cooperation with the EFTA States, keep
under constant review all systems of aid exis-
ting in those States. It shall propose to the lat-
ter any appropriate measures required by the
progressive development or by the functio-
ning of the EEA Agreement.

2. If, after giving notice to the parties con-
cerned to submit their comments, the EFTA
Surveillance Authority finds that aid granted
by an EFTA State or through EFTA State re-
sources is not compatible with the functio-
ning of the EEA Agreement having regard to
Article 61 of the EEA Agreement, or that such
aid is being misused, it shall decide that the
EFTA State concerned shall abolish or alter
such aid within a period of time to be determi-
ned by the Authority.

If the EFTA State concerned does not com-
ply with this decision within the prescribed
time, the EFTA Surveillance Authority or any
other interested EFTA State may, in deroga-
tion from Articles 31 and 32 of this Agree-
ment, refer the matter to the EFTA Court di-
rectly.

On application by an EFTA State, the EFTA
States may, by common accord, decide that
aid which that State is granting or intends to
grant shall be considered to be compatible
with the functioning of the EEA Agreement,

in derogation from the provisions of Article 61
of the EEA Agreement, if such a decision is
justified by exceptional circumstances. If, as
regards the aid in question, the EFTA Surveil-
lance Authority has already initiated the pro-
cedure provided for in the first subparagraph
of this paragraph, the fact that the State con-
cerned has made its application to the EFTA
States shall have the effect of suspending that
procedure until the EFTA States, by common
accord, have made their attitude known.

If, however, the EFTA States have not made
their attitude known within three months of
the said application being made, the EFTA
Surveillance Authority shall give its decision
on the case.

3. The EFTA Surveillance Authority shall
be informed, in sufficient time to enable it to
submit its comments, of any plans to grant or
alter aid. If it considers that any such plan is
not compatible with the functioning of the
EEA Agreement having regard to Article 61 of
the EEA Agreement, it shall without delay
initiate the procedure provided for in para-
graph 2. The State concerned shall not put its
proposed measures into effect until this pro-
cedure has resulted in a final decision.

Article 2

1. An advisory committee shall assist the
EFTA Surveillance Authority in its examina-
tion of aid granted for transport by rail, road
and inland waterway. The committee shall ha-
ve as Chairman a representative of the EFTA
Surveillance Authority and shall consist of re-
presentatives appointed by each EFTA State.
Not less than ten days’ notice of meetings of
the committee shall be given and such notice
shall include details of the agenda. This pe-
riod may be reduced for urgent cases.

2. The committee may examine, and give
an opinion on, all questions concerning the
operation of the provisions of the EEA Agree-
ment on the granting of aid in the transport
sector.

3. The committee shall be kept informed of
the nature and amount of aid granted to trans-
port undertakings and, generally, of all rele-
vant details concerning such aid, as soon as
the latter is notified to the EFTA Surveillance
Authority in accordance with the provisions
laid down in Annex XIII, section I (iv), to the
EEA Agreement governing the granting of aid
in the transport sector.
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PARTI
GENERAL RULES

CHAPTER1
Introduction
Article 1

This Protocol sets out provisions for the im-
plementation of competition rules applicable
to undertakings in the EEA Agreement, and
in particular for the implementation of Proto-
cols 21 to 25 to that Agreement.

Article 2

1. Chapters II to V, XIII and XIV apply to
all sectors covered by the EEA Agreement un-
less otherwise provided.

2. Chapters II to IV shall not apply to agree-
ments, decisions or concerted practices in the
transport sector which have as their object or
effect the fixing of transport rates and condi-
tions, the limitation or control of the supply of
transport or the sharing of transport markets;
nor shall they apply to the abuse of a domi-
nant position, within the meaning of Article
54 of the EEA Agreement, within the trans-
port market. Such cases are covered by Chap-
ters VI to XII.

3. Chapters II to V, XIII and XIV shall not
apply to cases covered by Chapter XYV, on the
conditions set out therein.

Article 3

Chapter XVI sets out the transitional rules
applicable for Chapters II to XV.

Article 4
The EFTA Surveillance Authority may, in
accordance with Article 49 of this Agreement,
submit to the Governments of the EFTA Sta-
tes proposals for amendments to this Protocol
including its Appendices.

CHAPTER II

General procedural rules implementing
articles 53 and 54 of the EEA agreement
Article 1
Basic provision

Without prejudice to Article 6 of this Chap-
ter and Article 3 of Chapter XVI, agreements,
decisions and concerted practices of the kind
described in Article 53(1) of the EEA Agree-
ment and the abuse of a dominant position in
the market, within the meaning of Article 54
of the EEA Agreement, shall be prohibited,
no prior decision to that effect being required.

Article 2
Negative clearance

Upon application by the undertakings or
associations of undertakings concerned, the
EFTA Surveillance Authority may certify
that, on the basis of the facts in its possession,
there are no grounds under Article 53(1) or Ar-
ticle 54 of the EEA Agreement for action on
its part in respect of an agreement, decision or
practice.

Article 3
Termination of infringements

1. Where the EFTA Surveillance Authority,
upon application or upon its own initiative,
finds that there is infringement of Article 53
or Article 54 of the EEA Agreement, it may by
decision require the undertakings or associa-
tions of undertakings concerned to bring
such infringement to an end.

2. Those entitled to make application are:

(a) EFTA States;
(b) natural or legal persons who claim a legi-
timate interest.

3. Without prejudice to the other provisions
of this Protocol, the EFTA Surveillance Aut-
hority may, before taking a decision under pa-
ragraph 1, address to the undertakings or as-
sociations of undertakings concerned recom-
mendations for termination of the infringe-
ment.
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Article 4

Notification of new agreements, decisions
and practices

1. Agreements, decisions and concerted
practices of the kind described in Article 53(1)
of the EEA Agreement which come into exis-
tence after the entry into force of the EEA Ag-
reement and in respect of which the parties
seek application of Article 53(3) of the EEA
Agreement shall be notified to the EFTA Sur-
veillance Authority pursuant to Article 56 of
the EEA Agreement, the rules referred to in
Articles 1 to 3 of Protocol 21 and the rules re-
ferred to in Protocol 23 to the EEA Agree-
ment, as well as in Chapters III, VI, VII, IX, X,
XI, XII and XV. Until they have been notified,
no decision in application of Article 53(3) may
be taken.

2. Paragraph 1 shall not apply to agree-
ments, decisions and concerted practices
where:

(a) the only parties thereto are undertakings
from one EC Member State or from one
EFTA State and the agreements, deci-
sions or concerted practices do not relate
either to imports or to exports between
Contracting Parties to-the EEA Agree-
ment;

(b) not more than two undertakings are party
thereto, and the agreements only:

@G) restrict the freedom of one party to
the contract in determining the pri-
ces or conditions of business upon
which the goods which he has ob-
tained from the other party to the
contract may be resold; or

(ii) impose restrictions on the exercise
of the rights of the assignee or user
of industrial property rights - in
particular patents, utility models,
designs or trademarks - or of the
person entitled under a contract to
the assignment, or grant, of the
right to use a method of manufactu-
re or knowledge relating to the use
and to the application of industrial
processes;

(c¢) they have as their sole object:

(i) the development or uniform appli-
cation of standards or types; or

(ii) joint research or development; or

(iii) specialization in the manufacture of
products including agreements ne-
cessary for achieving this:

— where the products which are
the subject of specialization do
not, in a substantial part of the
territory covered by this Agree-
ment, represent more than 15%

of the volume of business done
in identical products or those
considered by consumers to be
similar by reason of their charac-
teristics, price and use; and

— where the total annual turnover
of the participating underta-
kings does not exceed 200 mil-
lion ECU.

These agreements, decisions and concerted
practices may be notified to the EFTA Sur-
veillance Authority pursuant to Article 56 of
the EEA Agreement, the rules referred to in
Articles 1 to 3 of Protocol 21 and the rules re-
ferred to in Protocol 23 to the EEA Agree-
ment, as well as in Chapters III, VI, VII, IX, X,
XI, XII and XV.

Article 5

Notification of existing agreements, deci-
sions and practices

(See Article 1 of Chapter XVTI)

Article 6

Decisions pursuant to Article 53(3) of the
EEA Agreement

1. Whenever the EFTA Surveillance Autho-
rity takes a decision pursuant to Article 53(3)
of the EEA Agreement, it shall specify therein
the date from which the decision shall take ef-
fect. Such date shall not be earlier than the
date of notification.

2. The second sentence of paragraph 1 shall
not apply to agreements, decisions or concer-
ted practices falling within Article 4(2) of this
Chapter and Article 1(2) of Chapter XVI, nor
to those falling within Article 1(1) of Chapter
XVI which have been notified within the ti-
me-limit specified in-Article 1(1) of Chapter
XVI.

Article 7

Special provisions for existing agreements,
decisions and practices

(See Article 3 of Chapter XVI)

Article 8

Duration and revocation of decisions under
Article 53(3)

1. A decision in application of Article 53(3)
of the EEA Agreement shall be issued for a
specified period and conditions and obliga-
tions may be attached thereto.

2. A decision may on application be rene-
wed if the requirements of Article 53(3) of the
EEA Agreement continue to be satisfied.
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3. The EFTA Surveillance Authority may
revoke or amend its decision or prohibit spe-
cified acts by the parties:

(a) where there has been a change in any of
the facts which were basic to the making
of the decision;

(b) where the parties commit a breach of any
obligation attached to the decision;

(¢) where the decision is based on incorrect
information or was induced by deceit;

(d) where the parties abuse the exemption
from the provisions of Article 53(1) of the
EEA Agreement granted to them by the
decision.

In cases to which subparagraphs (b), (c) or
(d) apply, the decision may be revoked with
retroactive effect.

Article 9

Powers

1. Subject to review of its decision by the
EFTA Court in accordance with Article 108(2)
of the EEA Agreement and with the relevant
provisions of this Agreement, the EFTA Sur-
veillance Authority shall have sole power to
declare Article 53(1) inapplicable pursuant to
Article 53(3) of the EEA Agreement on the
conditions set out in Article 56 of the EEA Ag-
reement.

2. The EFTA Surveillance Authority shall
have power to apply Article 53(1) and Article
54 of the EEA Agreement; this power may be
exercised notwithstanding that the time-li-
mits specified in Articles 1(1) and 3(2) of
Chapter XVI relating to notification have not
expired.

3. Aslong as the EFTA Surveillance Autho-
rity has not initiated any procedure under Ar-
ticles 2, 3 or 6, the authorities of the EFTA Sta-
tes shall remain competent to apply Article 53
(1) and Article 54; they shall remain compe-

“tent in this respect notwithstanding that the
time-limits specified in Articles 1(1) and 3(2)
of Chapter XVI relating to notification have
not expired.

Article 10

Liaison with the authorities of the EFTA
States

1. The EFTA Surveillance Authority shall
forthwith transmit to the competent authori-
ties of the EFTA States a copy of the applica-
tions and notifications together with copies of
the most important documents lodged with
the EFTA Surveillance Authority for the pur-
pose of establishing the existence of infringe-

ments of Articles 53 or 54 of the EEA Agree-
ment or of obtaining negative clearance or a
decision in application of Article 53(3).

The EFTA Surveillance Authority shall
forthwith transmit to the competent authori-
ties of the EFTA States a copy of notifications,
complaints and information on opening of ex
officio procedures received from the EC Com-
mission pursuant to Articles 2 and 10 of Pro-
tocol 23 to the EEA Agreement.

The EFTA Surveillance Authority shall
forthwith transmit to the competent authori-
ties of the EFTA States a copy of documents
received from the EC Commission pursuant
to Article 7 of Protocol 23 to the EEA Agree-
ment.

2. The EFTA Surveillance Authority shall
carry out the procedure set out in the first
subparagraph of paragraph 1 in close and
constant liaison with the competent authoriti-
es of the EFTA States; such authorities shall
have the right to express their views upon
that procedure.

3. An Advisory Committee on Competition
shall be consulted prior to the taking of any
decision following upon_a procedure under
the first subparagraph of paragraph 1, and of
any decision concerning the renewal, amend-
ment or revocation of a decision pursuant to
Article 53(3) of the EEA Agreement.

The Advisory Committee shall be consulted
prior to a proposal referred to in Article 22.

4. The Advisory Committee shall be com-
posed of officials competent in the matter of
restrictive practices and monopolies. Each
EFTA State shall appoint an official to repre-
sent it who, if prevented from attending, may
be replaced by another official.

The EC Commission and the EC Member
States shall be entitled to be present in the
Advisory Committee and to express their vi-
ews therein. However, their representatives
shall not have the right to vote.

5. The consultation shall take place at a
joint meeting convened by the EFTA Surveil-
lance Authority; such meeting shall be held
not earlier than fourteen days after dispatch
of the notice convening it. The notice shall, in
respect of each case to be examined, be ac-
companied by a summary of the case together
with an indication of the most important do-
cuments, and a preliminary draft decision.

In view of the participation provided for in
the second subparagraph of paragraph 4, the
EC Commission shall receive an invitation to
the meeting and the relevant information as
provided for in Article 6 of Protocol 23 to the
EEA Agreement.

6. The Advisory Committee may deliver an
opinion notwithstanding that some of its
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members or their alternates are not present. A
report of the outcome of the consultative pro-
ceedings shall be annexed to the draft deci-
sion. It shall not be made public.

Article 11

Requests for information

1. In carrying out the duties assigned to it
by Articles 55 and 58 of the EEA Agreement,
by the provisions set out in Protocol 23 and in
Annex XIV to the EEA Agreement or by the
provisions of this Chapter, the EFTA Surveil-
lance Authority may obtain all necessary in-
formation from the Governments and compe-
tent authorities of the EFTA States and from
undertakings and associations of underta-
kings.

2. When sending a request for information
to an undertaking or association of underta-
kings, the EFTA Surveillance Authority shall
at the same time forward a copy of the request
to the competent authority of the EFTA State
in whose territory the seat of the undertaking
or association of undertakings is situated.

3. In its request the EFTA Surveillance
Authority shall state the legal basis and the
purpose of the request and also the penalties
provided for in Article 15(1)(b) for supplying
incorrect information.

4. The owners of the undertakings or their
representatives and, in the case of legal per-
sons, companies or firms, or of associations
having no legal personality, the persons aut-
horized to represent them by law or by their
constitution, shall supply the information re-
quested.

5. Where an undertaking or association of
undertakings does not supply the informa-
tion requested within the time-limit fixed by
the EFTA Surveillance Authority, or supplies
incomplete information, the EFTA Surveil-
lance Authority shall by decision require the
information to be supplied. The decision shall
specify what information is required, fix an
appropriate time-limit within which it is to be
supplied and indicate the penalties provided
for in Article 15(1)(b) and Article 16(1)(c) and
the right to have the decision reviewed by the
EFTA Court in accordance with Article 108(2)
of the EEA Agreement and with the relevant
. provisions of this Agreement, in particular
Article 36.

6. The EFTA Surveillance Authority shall
at the same time forward a copy of its decision
to the competent authority of the EFTA State
in whose territory the seat of the undertaking
or association of undertakings is situated.

Article 12

Inquiry into sectors of the economy

1. If in any sector of the economy the trend
of trade, price movements, inflexibility of pri-
ces or other circumstances suggest that in the
economic sector concerned competition is be-
ing restricted or distorted within the territory
covered by the EEA Agreement, the EFTA
Surveillance Authority may decide, in accor-
dance with the provisions of Protocol 23 to
the EEA Agreement, to conduct a general in-
quiry into that economic sector and in the
course thereof may request undertakings in
the sector concerned to supply the informa-
tion necessary for giving effect to the princi-
ples formulated in Articles 53 and 54 of the
EEA Agreement and for carrying out the duti-
es entrusted to the EFTA Surveillance Autho-
rity. :

2. The EFTA Surveillance Authority may in
particular request every undertaking or asso-
ciation of undertakings in the economic sec-
tor concerned to communicate to it all agree-
ments, decisions and concerted practices
which are exempt from notification by virtue
of Article 4(2) of this Chapter and Article 1(2)
of Chapter XVI.

3. When making inquiries pursuant to para-
graph 2, the EFTA Surveillance Authority
shall also request undertakings or groups of
undertakings whose size suggests that they
occupy a dominant position within the terri-
tory covered by the EEA Agreement or a sub-
stantial part thereof to supply to the EFTA
Surveillance Authority such particulars of the
structure of the undertakings and of their be-
haviour as are requisite to an appraisal of
their position in the light of Article 54 of the
EEA Agreement.

4. Article 10(3) to (6) and Articles 11, 13 and
14 shall apply correspondingly.

Article 13

Investigations by the authorities of the
EFTA States

1. At the request of the EFTA Surveillance
Authority, the competent authorities of the
EFTA States shall undertake the investiga-
tions which the EFTA Surveillance Authority
considers to be necessary under Article 14(1),
or which it has ordered by decision pursuant
to Article 14(3). The officials of the competent
authorities of the EFTA States responsible for
conducting these investigations shall exerci-
se their powers upon production of an autho-
rization in writing issued by the competent
authority of the EFTA State in whose territory
the investigation is to be made. Such authori-
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zation shall specify the subject matter and
purpose of the investigation.

2. If so requested by the EFTA Surveillance
Authority or by the competent authority of
the EFTA State in whose territory the investi-
gation is to be made, the officials of the EFTA
Surveillance Authority may assist the offici-
als of such authority in carrying out their du-
ties.

Article 14

Investigating powers of the EFTA Sur-
veillance Authority

1. In carrying out the duties assigned to it
by Articles 55 and 58 of the EEA Agreement,
by the provisions set out in Protocol 23 and in
Annex XIV to the EEA Agreement or by the
provisions of this Chapter, the EFTA Surveil-
lance Authority may undertake all necessary
investigations into undertakings and associa-
tions of undertakings in the territory of an
EFTA State. To this end the officials authori-
zed by the EFTA Surveillance Authority are
empowered:

(a) to examine the books and other business
records;

(b) to take copies of or extracts from the bo-
oks and business records;

(c) to ask for oral explanations on the spot;

(d) to enter any premises, land and means of
transport of undertakings.

2. The officials of the EFTA Surveillance
Authority authorized for the purpose of these
investigations shall exercise their powers
upon production of an authorization in wri-
ting specifying the subject matter and purpo-
se of the investigation and the penalties provi-
ded for in Article 15(1)(c) in cases where pro-
duction of the required books or other busi-
ness records is incomplete. In good time befo-
re the investigation, the EFTA Surveillance
Authority shall inform the competent authori-
ty of the EFTA State in whose territory the sa-
me is to be made of the investigation and of
the identity of the authorized officials. The
EFTA Surveillance Authority shall also provi-
de such an authorization to representatives of
the EC Commission who shall take part in the
investigation in accordance with Article 8(4)
of Protocol 23 to the EEA Agreement.

3. Undertakings and associations of under-
takings shall submit to investigations ordered
by decision of the EFTA Surveillance Autho-
rity. The decision shall specify the subject
matter and purpose of the investigation, ap-
point the date on which it is to begin and indi-
cate the penalties provided for in Article 15(1)

(c) and Article 16(1)(d) and the right to have
the decision reviewed by the EFTA Court in
accordance with Article 108(2) of the EEA Ag-
reement and with the relevant provisions of
this Agreement, in particular Article 36.

4. The EFTA Surveillance Authority shall
take decisions referred to in paragraph 3 after
consultation with the competent authority of
the EFTA State in whose territory the investi-
gation is to be made.

5. Officials of the competent authority of
the EFTA State in whose territory the investi-
gation is to be made may, at the request of
such authority or of the EFTA Surveillance
Authority, assist the officials of the EFTA
Surveillance Authority in carrying out their
duties.

6. Where an undertaking opposes an inves-
tigation ordered pursuant to this Article, the
EFTA State concerned shall afford the neces-
sary assistance to the officials authorized by
the EFTA Surveillance Authority to enable
them to make their investigation.

7. EFTA States shall, after consultation
with the EFTA Surveillance Authority, take
the necessary measures to this end within six
months of the entry into force of the EEA Ag-
reement.

Article 15

Fines

1. The EFTA Surveillance Authority may
by decision impose on undertakings or asso-
ciations of undertakings fines of from 100 to
5000 ECU where, intentionally or negligent-

ly:

(a) they supply incorrect or misleading infor-
mation in an application pursuant to Arti-
cle 2 or in a notification pursuant to Arti-
cle 4 of this Chapter or Article 1 of Chap-
ter XVI, or

(b) they supply incorrect information in res-
ponse to a request made pursuant to Arti-
cle 11(3) or (5) or to Article 12, or do not
supply information within the time-limit
fixed by a decision taken under Article 11
(3); or

(c) they produce the required books or other
business records in incomplete form du-
ring investigations under Article 13 or 14,
or refuse to submit to an investigation or-
dered by decision issued in implementa-
tion of Article 14(3).

2. The EFTA Surveillance Authority may
by decision impose on undertakings or asso-
ciations of undertakings fines of from 1 000 to
1 000 000 ECU, or a sum in excess thereof but
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not exceeding 10% of the turnover in the pre-
ceding business year of each of the underta-
kings participating in the infringement whe-
re, either intentionally or negligently:

(a) they infringe Article 53(1) or Article 54 of
the EEA Agreement; or

(b) they commit a breach of any obligation
imposed pursuant to Article 8(1).

In fixing the amount of the fine, regard
shall be had both to the gravity and to the du-
ration of the infringement.

3. Article 10(3) to (6) shall apply.

4. Decisions taken pursuant to paragraphs
1 and 2 shall not be of a criminal law nature.

5. The fines provided for in paragraph 2(a)
shall not be imposed in respect of acts taking
place:

(a) after notification to the EFTA Surveillan-
ce Authority and before its decision in ap-
plication of Article 53(3) of the EEA Agre-
ement, provided they fall within the li-
mits of the activity described in the noti-
fication;

(b) before notification and in the course of
agreements, decisions or concerted prac-
tices in existence at the date of entry into
force of the EEA Agreement, provided
that notification was effected within the
time-limits specified in Articles 1(1) and
3(2) of Chapter XVI.

6. Paragraph 5 shall not have effect where
the EFTA Surveillance Authority has infor-
med the undertakings concerned that after
preliminary examination it is of the opinion
that Article 53(1) of the EEA Agreement appli-
es and that application of Article 53(3) is not
justified.

Article 16

Periodic penalty payments

1. The EFTA Surveillance Authority may
by decision impose on undertakings or asso-
ciations of undertakings periodic penalty
payments of from 50 to 1 000 ECU per day,
calculated from the date appointed by the de-
cision, in order to compel them:

(a) to put an end to an infringement of Arti-
cles 53 or 54 of the EEA Agreement, in ac-
cordance with a decision taken pursuant
to Article 3 of this Chapter;

(b) to refrain from any act prohibited under
Article 8(3);

(c) to supply complete and correct informa-
tion which it has requested by decision
taken pursuant to Article 11(5);

(d) to submit to an investigation which it has
ordered by decision taken pursuant to
Article 14(3).

2. Where the undertakings or associations
of undertakings have satisfied the obligation
which it was the purpose of the periodic pe-
nalty payment to enforce, the EFTA Surveil-
lance Authority may fix the total amount of
the periodic penalty payment at a lower figure
than that which would arise under the origi-
nal decision.

3. Article 10(3) to (6) shall apply.

Article 17

Review by the EFTA Court

The EFTA Court, in accordance with Arti-
cle 108(2) of the EEA Agreement and with the
relevant provisions of this Agreement, shall
have unlimited jurisdiction within the mea-
ning of Article 35 of this Agreement to review
decisions whereby the EFTA Surveillance
Authority has fixed a fine or periodic penalty
payment; it may cancel, reduce or increase
the fine or periodic penalty payment impo-
sed.

Article 18

ECU

For the purposes of applying Articles 15 to
17, ’ECU’ means the ECU as defined by the
competent authorities of the European Com-
munities.

Article 19

Hearing of the parties and of third persons

1. Before taking decisions as provided for
in Articles 2, 3, 6, 8, 15 and 16 of this Chapter
and in Article 3 of Chapter XVI, the EFTA
Surveillance Authority shall give the underta-
kings or associations of undertakings concer-
ned the opportunity of being heard on the
matters to which the EFTA Surveillance Aut-
hority has taken objection.

2. If the EFTA Surveillance Authority or
the competent authorities of the EFTA States
consider it necessary, they may also hear ot-
her natural or legal persons. Applications to
be heard on the part of such persons shall,
where they show a sufficient interest, be gran-
ted.

3. Where the EFTA Surveillance Authority
intends to give negative clearance pursuant to
Article 2 or take a decision in application of
Article 53(3) of the EEA Agreement, it shall
publish a summary of the relevant application
or notification and invite all interested third
parties to submit their observations within a
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time-limit which it shall fix being not less
than one month. Publication shall have re-
gard to the legitimate interest of undertakings
in the protection of their business secrets.

Article 20

Professional secrecy

1. Without prejudice to Article 9(3) of Proto-
col 23 to the EEA Agreement, information ac-
quired as aresult of the application of Articles
11, 12, 13 and 14 of this Chapter or of Article
58 of the EEA Agreement and Protocol 23 the-
reto shall be used only for the purpose of the
relevant request or investigation.

2. Without prejudice to the provisions of
Articles 19 and 21, the EFTA Surveillance
Authority and the competent authorities of
the EFTA States, their officials and other ser-
vants shall not disclose information acquired
by them as a result of the application of this
Protocol or Article 58 of the EEA Agreement
and Protocol 23 thereto and of the kind cove-
red by the obligation of professional secrecy.
This obligation shall also apply to the repre-
sentatives of the EC Commission and of the
EC Member States who participate in the Ad-
visory Committee pursuant to Article 10(4)
and in the hearing pursuant to Article 8(2) of
Chapter IV.

3. The provisions of paragraphs 1 and 2
shall not prevent publication of general infor-
mation or surveys which do not contain infor-
mation relating to particular undertakings or
associations of undertakings.

Article 21

Publication of decisions

1. The EFTA Surveillance Authority shall
publish the decisions which it takes pursuant
to Articles 2, 3, 6 and 8 of this Chapter and to
Article 3 of Chapter XVI.

2. The publication shall state the names of
the parties and the main content of the deci-
sion; it shall have regard to the legitimate in-
terest of undertakings in the protection of
their business secrets.

Article 22
Special provisions

The EFTA Surveillance Authority may sub-
mit to the attention of the EFTA States, for
consultation within the Standing Committee
in accordance with Article 2 of the Agreement
on a Standing Committee of the EFTA States,
proposals for exempting, in accordance with
Article 53(3) of the EEA Agreement, certain
categories of agreement, decision and concer-
ted practice from the prohibition set out in
Article 53(1) of that Agreement.

CHAPTER III

Form, content and other details concerning
applications and notifications

Article 1

Persons entitled to submit applications

and notifications

1. Any undertaking which is party to agree-
ments, decisions or practices of the kind de-
scribed in Articles 53 and 54 of the EEA Agre-
ement may submit an application under Arti-
cle 2 of Chapter II or a notification under Ar-
ticle 4 of Chapter II and Article 1 of Chapter
XVI. Where the application or notification is
submitted by some, but not all, of the under-
takings concerned, they shall give notice to
the others.

2. Where applications and notifications un-
der Articles 2, 3(1), 3(2)(b) and 4 of Chapter I1
and Article 1 of Chapter X VI are signed by re-
presentatives of undertakings, or associations
of undertakings, or natural or legal persons
such representatives shall produce written
proof that they are authorized to act.

3. Where a joint application or notification
is submitted a joint representative should be
appointed.

Article 2

Submission of applications and notifica-
tions

1. Nine copies of each application and noti-
fication shall be submitted to the EFTA Sur-
veillance Authority. ' .

2. The supporting documents shall be eit-
her original or copies; copies must be certifi-
ed as true copies of the original.

3. Applications and notifications shall be in
an official language of an EFTA State or the
European Community. Supporting docu-
ments shall be submitted in their original
language. Where the original language is not
an official language of an EFTA State or the
European Community, a translation in one of
these languages shall be attached.

Article 3

Effective date of submission of applica-
tions and registrations

The date of submission of an application or
notification shall, without prejudice to Article
11 of Protocol 23 to the EEA Agreement, be
the date on which it is received by the EFTA
Surveillance Authority. Where, however, the
application or notification is sent by registe-
red post, it shall be deemed to have been re-
ceived on the date shown on the postmark of
the place of posting.
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Article 4

Content of applications and notifications

1. Applications under Article 2 of Chapter
II relating to the applicability of Article 53(1)
of the EEA Agreement and notifications un-
der Article 4 of Chapter II or Article 1(2) of
Chapter XVI shall be submitted on forms is-
sued for that purpose by the Governments of
the EFTA States, by common accord, as
shown in Appendix 1, or by the EC Commis-
sion.

2. Applications and notifications shall con-
tain the information asked for in these forms.

3. Several participating undertakings may
submit an application or notification on a
single form.

4. Applications under Article 2 of Chapter
II relating to the applicability of Article 54 of
the EEA Agreement shall contain a full state-
ment of the facts, specifying, in particular, the
practice concerned and the position of the un-
dertaking or undertakings within the territo-
ry covered by the EEA Agreement or a sub-
stantial part thereof in regard to products or
services to which the practice relates. The
forms issued for that purpose by the Govern-
ments of the EFTA States, by common ac-
cord, as shown in Appendix 1, or by the EC
Commission may be used.

Article 5
Special provisions
The EFTA Surveillance Authority may sub-
mit to the Governments of the EFTA States,
in accordance with the provisions of Article
49 of this Agreement, proposals for forms and
complementary notes.

CHAPTER IV

Hearings provided for in article 19(1) and
(2) of chapter II
Article 1
Before consulting the Advisory Committee
on Competition, the EFTA Surveillance Aut-
hority shall hold a hearing pursuant to Article
19(1) of Chapter II.

Article 2

1. The EFTA Surveillance Authority shall
inform undertakings and associations of un-
dertakings in writing of the objections raised
against them. The communication shall be
addressed to each of them or to a joint agent
appointed by them.

2. The EFTA Surveillance Authority may
inform the parties by giving notice in the EEA

Section of the Official Journal of the Europe-
an Communities, if from the circumstances of
the case this appears appropriate, in particu-
lar where notice is to be given to a number of
undertakings but no joint agent has been ap-
pointed. The notice shall have regard to the le-
gitimate interest of the undertakings in the
protection of their business secrets.

3. A fine or a periodic penalty payment may
be imposed on an undertaking or association
of undertakings only if the objections were
notified in the manner provided for in para-
graph 1.

4. The EFTA Surveillance Authority shall,
when giving notice of objections, fix a time-li-
mit up to which the undertakings and associ-
ations of undertakings may inform the EFTA
Surveillance Authority of their views.

Article 3

1. Undertakings and associations of under-
takings shall, within the appointed time-limit,
make known in writing their views concer-
ning the objections raised against them. '

2. They may in their written comments set
out all matters relevant to their defence.

3. They may attach any relevant documents
in proof of the facts set out. They may also
propose that the EFTA Surveillance Authori-
ty hear persons who may corroborate those
facts.

Article 4

The EFTA Surveillance Authority shall in
its decisions deal only with those objections
raised against undertakings and associations
of undertakings in respect of which they have
been afforded the opportunity of making
known their views.

Article 5

If natural or legal persons showing a suffici-
ent interest apply to be heard pursuant to Ar-
ticle 19(2) of Chapter II, the EFTA Surveillan-
ce Authority shall afford them the opportuni-
ty of making known their views in writing
within such time-limit as it shall fix.

Article 6

Where the EFTA Surveillance Authority,
having received an application pursuant to
Article 3(2) of Chapter II, considers that on
the basis of the information in its possession
there are insufficient grounds for granting the
application, it shall inform the applicants of
its reasons and fix a time-limit for them to
submit any further comments in writing.
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" Article 7

1. The EFTA Surveillance Authority shall
afford to persons who have so requested in
their written comments the opportunity to
put forward their arguments orally, if those
persons show a sufficient interest or if the EF-
TA Surveillance Authority proposes to impo-
se on them a fine or periodic penalty pay-
ment.

2. The EFTA Surveillance Authority may li-
kewise afford to any other person the oppor-
tunity of orally expressing his views.

Article 8

1. The EFTA Surveillance Authority shall
summon the persons to be heard to attend on
such date as it shall appoint.

2. It shall forthwith transmit a copy of the
summons to the competent authorities of the
EFTA States, who may appoint an official to
take part in the hearing. Likewise, the EFTA
Surveillance Authority shall invite the EC
Commission to be represented at the hearing.
The invitation shall also extend to the EC
Member States.

Article 9

1. Hearings shall be conducted by the per-
sons appointed by the EFTA Surveillance
Authority for that purpose.

2. Persons summoned to attend shall appe-
ar either in person or be represented by legal
representatives or by representatives authori-
zed by their constitution. Undertakings and
associations of undertakings may moreover
be represented by a duly authorized agent ap-
pointed from among their permanent staff.

Persons heard by the EFTA Surveillance
Authority may be assisted by lawyers or advi-
sers who are entitled to plead before the EF-
TA Court, or by other qualified persons.

3. Hearings shall not be public. Persons
shall be heard separately or in the presence of
other persons summoned to attend. In the lat-
ter case, regard shall be had to the legitimate
interest of the undertakings in the protection
of their business secrets.

4. The essential content of the statements
made by each person heard shall be recorded
in minutes which shall be read and approved
by him.

Article 10
Without prejudice to Article 2(2), informa-
tion and summonses from the EFTA Surveil-
lance Authority shall be sent to the addresse-
es by registered letter with acknowledgement
of receipt, or shall be delivered by hand
against receipt.

Article 11

1. In fixing the time-limits provided for in
Articles 2, 5 and 6, the EFTA Surveillance
Authority shall have regard both to the time
required for preparation of comments and to
the urgency of the case. The time-limit shall
be not less than two weeks; it may be exten-
ded.

2. Time-limits shall run from the day follo-
wing receipt of a communication or delivery
thereof by hand.

3. Written comments must reach the EFTA
Surveillance Authority or be dispatched by
registered letter before expiry of the time-li-
mit. Where the time-limit would expire on a
Sunday or public holiday, it shall be extended
up to the end of the next following working
day. For the purpose of calculating this exten-
sion, public holidays shall, in cases where the
relevant date is the date of receipt of written
comments, be those set out in Appendix 2 to
this Protocol, and in cases where the relevant
date is the date of dispatch, those appointed
by law in the country of dispatch.

CHAPTER V

Limitation periods in proceedings and the
enforcement of sanctions under the rules
relating to transport and competition as
contained in chapters II to IV and VI to
X1V

Article 1
Limitation periods in proceedings
1. The power of the EFTA Surveillance Aut-
hority to impose fines or penalties for infrin-
gements of the rules of the EEA Agreement

relating to transport or competition shall be
subject to the following limitation periods:

(a) three years in the case of infringements of
provisions concerning applications or no-
tifications of undertakings or associa-
tions of undertakings, requests for infor-
mation, or the carrying out of investiga-
tions;

(b) five years in the case of all other infringe-
ments.

2. Time shall begin to run upon the day on
which the infringement is committed. Howe-
ver, in the case of continuing or repeated in-
fringements, time shall begin to run upon the
day on which the infringement ceases.
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Article 2
Interruption of the limitation period in
proceedings

1. Any action taken by the EFTA Surveil-
lance Authority, by the EC Commission at the
request of the EFTA Surveillance Authority
pursuant to Article 8 of Protocol 23 to the
EEA Agreement, or by any EFTA State, ac-
ting at the request of the EFTA Surveillance
Authority, for the purpose of the preliminary
investigation or proceedings in respect of an
infringement shall interrupt the limitation pe-
riod in proceedings. The limitation period
shall be interrupted with effect from the date
on which the action is notified to at least one
undertaking or association of undertakings
which have participated in the infringement.

Actions which interrupt the running of the
period shall include in particular the follo-
wing:

(a) written requests for information by the
EFTA Surveillance Authority, or by the
competent authority of an EFTA State ac-
ting at the request of the EFTA Surveil-
lance Authority; or a decision by the EF-
TA Surveillance Authority requiring the
réquested information;

(b) written authorizations to carry out inves-
tigations issued to their officials by the
EFTA Surveillance Authority or by the
competent authority of any EFTA State
at the request of the EFTA Surveillance
Authority; or a decision by the EFTA Sur-
veillance Authority ordering an investi-
gation;

(¢) the commencement of proceedings by
the EFTA Surveillance Authority;

(d) notification of the EFTA Surveillance
Authority’s statement of objections.

2. The interruption of the limitation period
shall apply for all the undertakings or associa-
tions of undertakings which have participa-
ted in the infringement.

3. Each interruption shall start time run-
ning afresh. However, the limitation period
shall expire at the latest on the day on which a
period equal to twice the limitation period
has elapsed without the EFTA Surveillance
Authority having imposed a fine or a penalty;
that period shall be extended by the time du-
ring which limitation is suspended pursuant
to Article 3.

10

Article 3

Suspension of the limitation period in
proceedings

The limitation period in proceedings shall
be suspended for as long as the decision of
the EFTA Surveillance Authority is the sub-
ject of proceedings pending before the EFTA
Court in accordance with Article 108(2) of the
EEA Agreement and with the relevant provi-
sions of this Agreement.

Article 4

Limitation period for the enforcement of
sanctions

1. The power of the EFTA Surveillance Aut-
hority to enforce decisions imposing fines,
penalties, or periodic payments for infringe-
ments of the rules of the EEA Agreement rela-
ting to transport or competition shall be sub-
ject to a limitation period of five years.

2. Time shall begin to run upon the day on
which the decision becomes final.

Article 5

Interruption of the limitation period for
the enforcement of sanctions
1. The limitation period for the enforce-
ment of sanctions shall be interrupted:

(a) by notification of a decision varying the
original amount of the fine, penalty or pe-
riodic penalty payments or refusing an
application for variation;

(b) by any action of the EFTA Surveillance
Authority or of an EFTA State at the re-
quest of the EFTA Surveillance Authori-
ty, for the purpose of enforcing pay-
ments, of a fine, penalty or periodic pe-
nalty payment.

2. Each interruption shall start time run-
ning afresh.

Article 6

Suspension of the limitation period for the
enforcement of sanctions

The limitation period for the enforcement

of sanctions shall be suspended for so long as:

(a) time to pay is allowed; or

(b) enforcement of payment is suspended
pursuant to a decision of the EFTA Court
in accordance with Article 108(2) of the
EEA Agreement and with the relevant
provisions of this Agreement.
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PART II
TRANSPORT

CHAPTER VI

Application of rules of competition to
transport by rail, road and inland water-
way

Due to the division of the text of Regulation
(EEC) No 1017/68 between Annex XIV to the
EEA Agreement (substantive rules) and the
present Chapter (procedural rules), the text,
as adapted, of Articles 1 to 5 and Articles 7 to
9 is to be found in the act referred to in point
10 of Annex XIV to the EEA Agreement (Regu-
lation (EEC) No 1017/68). The EFTA Surveil-

-lance Authority shall decide on these cases in
accordance with the provisions of Article 56 of
the EEA Agreement, in particular paragraph
(1)(a) and (b) and paragraph (3).

Articles1tob
(No text)

Article 6

Agreements intended to reduce disturban-
ces resulting from the structure of the
transport market

1. Until such time as appropriate measures
to ensure a stable transport market are intro-
duced, the prohibition laid down in Article 2
of the act referred to in point 10 of Annex XIV
to the EEA Agreement (Regulation (EEC) No
1017/68) may be declared inapplicable to any
agreement, decision or concerted practice
which tends to reduce disturbances on the
market in question.

2. A decision not to apply the prohibition
laid down in Article 2 of the said act, made in
accordance with the procedure laid down in
Article 14, may not be taken until the Stan-
ding Committee has found on the basis of a
report by the EFTA Surveillance Authority,
that a state of crisis exists in all or part of a
transport market.

3. Without prejudice to the provisions of
paragraph 2, the prohibition in Article 2 of the
said act may be declared inapplicable only
where:

(a) the agreement, decision or concerted
practice in question does not impose
upon the undertakings concerned any re-
striction not indispensable to the reduc-
tion of disturbances; and

(b) does not make it possible for such under-
takings to eliminate competition in res-
pect of a substantial part of the transport
market concerned.

Articles 7 to 9
(No text)

Article 10

Procedures on complaint or on the EFTA
Surveillance Authority’s own initiative

Acting on receipt of a complaint or on its
own initiative, the EFTA Surveillance Autho-
rity shall initiate procedures to terminate any
infringement of the provisions of Article 2 or
Article 8 of the act referred to in point 10 of
Annex XIV to the EEA Agreement (Regula-
tion (EEC) No 1017/68) or to enforce Article
4(2) of that act.

Complaints may be submitted by:

(a) EFTA States;
(b) natural or legal persons who claim a legi-
timate interest.

Article 11

Result of procedures on complaint or on
the EFTA Surveillance Authority’s own
initiative

1. Where the EFTA Surveillance Authority
finds that there has been an infringement of
Article 2 or Article 8 of the act referred to in
point 10 of Annex XIV to the EEA Agreement
(Regulation (EEC) No 1017/68), it may by deci-
sion require the undertakings or associations
of undertakings concerned to bring such in-
fringement to an end.

Without prejudice to the other provisions of
this Chapter and the said act, the EFTA Sur-
veillance Authority may, before taking a deci-
sion under the preceding subparagraph, add-
ress to the undertaking<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>